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For assessment of consistency, but not because the comprehensive plan is a regulatory
document, it is appropriate to consider the Torkelson proposal in light of the comprehensive
plan’s text.

1. The Future Land Use element.

The proposal fits within the plan’s Future Land Use element density limit of “up to 12
dwelling units per gross acre” for Moderate Density Residential-designated sites. Jd. at 35. The
proposal is also harmonious with the intent of the Moderate Density Residential designation
because it is based on townhouse or condominium-style dwellings. The comprehensive plan
further states that the limit of “maximum permissible density and zoning standards will regulate
development to assure compatibility.” /d.

Before considering other sections of the comprehensive plan, it should be noted that the
plan’s text for even Low Density Residential promotes a “mix of housing types including single-
family, duplexes, townhouses, and multi-family dwellings” while capping such premises at a
density of 5 dwelling units per gross acre. Id. By contrast, High Density Residential is unlike
both other residential categories because it is intended to support the primary use of multi-family
dwellings. /d.

Nothing in the Future Land Use element of the comprehensive plan can be viewed as
conflicting with the Torkelson proposal. Hard and fast criteria that might indicate the presence
of a conflict are not to be found in the comprehensive plan’s discussion of this topic. The Future
Land Use element contemplates that “single family homes may be on large lots or small lots.”
Id. at 33. An overall emphasis of this element is on a strong need for additional acreage for

single family residential sites “developable at urban level densities.” See id. at 33 and Table 3-4
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(stating a higher need for additional single family residential than any other land use category).
The specific means of accomplishing this goal are not dictated by the comprehensive plan,
although the above-quoted statements of the different residential land use categories should be
used as the “framework” for land use and zoning. Id. at 34.

2. The Housing element.

Separate from the Land Use element, the comprehensive plan contains a Housing
element. Id. at Ch. 4. The prefatory remarks to the Housing element give no suggestion that it is
intended to guide land use planning or permitting decisions. /d. at 39. Instead, the Housing
element is apparently intended as an inventory of existing and needed housing types. The
Housing element is a required comprehensive plan element under the Growth Management Act
(“GMA”). See RCW 36.70A.070(2). The Housing element refers the reader to the Land Use
element for basic information on needs for different types of housing stock. /d. at 41.

This section of the comprehensive plan stems from a different section of the GMA, which
requires cities and counties to encourage the availability of affordable housing. RCW
36.70A.020(4). Neither this section of the GMA nor this element of the comprehensive plan
purports to be even a rough guide for land use compatibility review or other site-specific
decisionmaking. Unsurprisingly, the language in this section of the comprehensive plan is
aspirational. This section is focused on such topics as state and local financing strategies as well
as suggestions encouraging the City to “re-evaluate development regulations, permit procedures,
and funding decisions....” Id. at 41.

3. The Goals and Policies.
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The comprehensive plan also contains a statement of goals and policies. Few of the Land
Use and Growth Management Policies have any directly regulatory bearing on the present issue.
Id. at 9-12. They are expressed in terms of general guidance. In any event, there are no conflicts
between the Torkelson proposal and any of the policies.

The comprehensive plan’s Housing Policies include the following statements:
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Goal: Encourage the availability of affordable housing to all economic segments
of the population, promote a variety of residential densities and housing types,

10 and encourage preservation of existing housing stock.

11 The Torkelson proposal meets a demonstrated market need for housing. The housing

12 units are suitable for renting but also may be sold at affordable prices. They provide an

iz alternative form of home ownership attractive to persons who may not wish to have the upkeep
15 of a yard or extensive acreage. They represent an element of Selah’s housing stock at a different

7™ 16| density from standard detached single family units on larger lots. But there is no evidence

17| whatsoever that they damage the preservation of existing housing stock.

18 Policy HSG 1.2 Encourage new single-family development throughout existing

19 single-family neighborhoods as redevelopment and infill construction at
appropriate densities.

20

1 A key GMA goal is the wise utilization of infill development opportunities rather than the

29 consumption of land farther from urban centers. The Torkelson proposal is located within close
23| proximity to schools, parks, restaurants and other retail opportunities. The proposal is within

24| walking distance of Selah’s city center. Use of R-2 density at this site is consistent with the
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comprehensive plan. The creation of individual lots has no bearing on plan consistency one way
or another.!
Policy HSG 2.1. Encourage combined net density of all residential developments
to remain at present levels. Exceptions to this policy should be permitted where
the developer can demonstrate that the quality of the project design, construction
and amenities warrants a different housing density. '

No current residential development will have its net density changed by the proposal
except pursuant to the revision of the land use designation made in prior planning processes.
The proposal is neutral as to this policy statement and no “exception” to this policy is required.
In this sense, the former single family detached residence and open-sided agricultural building
noted in the staff report (at p. 2) is the land use which is inconsistent with the comprehensive
plan. An incoherent application of this policy would never allow an increase in density of any
residential site. Such an interpretation should be rejected.

Even if the non-mandatory term “encourage” in the preceding policy is given a
mandatory interpretation (which would be unsupportable) an exception should be made because
Torkelson has an extensive track record in Selah of building projects that have met a strong
market-supported need. To deny approval of this proposal because of this policy would be to
reject the uncontradicted evidence that Torkelson’s projects have been successfully integrated
into Selah’s housing stock in many locations similar to the present. Because of this prior
experience, and because of the consistency of the key design elements with this proposal, there is

evidence that the features proposed by this project are acceptable. This is even more true

because this policy speaks of “density,” which has already been established as up to 12 units per

! Note also that the PD zoning text does not state a minimum lot size.
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gross acre due to the underlying zoning district and comprehensive plan designation. Planning
choices, once made, cannot later support project permit denial when the project permit is
consistent with the underlying planning choice. It is not proper to use the permitting process as a
comprehensive planning process. RCW 36.70A.140(1)(a).
Objective HSG 3. Minimize the negative impacts of medium- and high-density
residential projects on adjacent low-density residential areas, but encourage
mixed use/density projects.

In typical fashion for comprehensive plan text, this objective is stated in suggestive rather
than mandatory terms. By fostering the density permitted by the comprehensive plan and the
zoning district, a mixture of density in the vicinity is met. The creation of individual lots also
represents a diversification of use. Neither has been shown to impose any negative impact on

low-density residential areas.

Policy HSG 3.1. Encourage multi-family dwellings to locate in areas where
increased density can be used as a tool to discourage urban sprawl.

While the Torkelson proposal is not multi-family, it nevertheless meets the basic point of
this policy because it meets the underlying density expectations for this site. As such, it helps
create a more compact residential settlement pattern in walking distance to various amenities. It
is therefore an implementation of the policy’s sprawl-reduction aim.

Policy HSG 4.1 Encourage developers to use private covenants and deed
restrictions which specify architectural, maintenance and landscaping standards
within their development.

This policy is met. The proposal’s covenants have now been used for several similar

projects elsewhere in Selah with no difficulty.
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In summary, the comprehensive plan text endorses variety in housing types, with a
special emphasis on varying density levels within defined thresholds. The main purpose,
consistent with GMA generally, is to foster urban land use patterns that focus development
where urban services exist or can be readily provided. Infill developt_nent, mixes of residential
density, and opportunities for home ownership at moderate purchase prices, are all hallmark
GMA topics. All are met by this proposal.?

The comprehensive plan text does not place these values above preserving a degree of
harmonious compatibility with existing residential areas. But the point of the comprehensive
plan and the land use development regulations is to apportion development rights in a manner
that helps implement the overall “vision” of the plan. Where density standards are not exceeded,
and where a particular housing type has been successfully implemented throughout Selah, there
is no basis to find a clash with the comprehensive plan sufficient to support denial. To do so
would be to read into the comprehensive plan a point of ¢onflict where none exists. Nothing in
the plan prohibits the creation of individual lots at the proposal’s density and no evidence
indicates that the creation of individual lots is itself a source of incompatibility. The proposal
should be deemed consistent with the comprehensive plan.

The Torkelson proposal does not claim conformance with the comprehensive plan solely
on the basis of the density threshold. Instead, the proposal makes suitable provision for: 1) open
space adequacy and protection; 2) clear specifications for elevations, building heights, and
exterior appearance of buildings and structures; 3) suitable location, height, and materials for

walls, fences, and screens; 4) statement of the goals and public interest served; and 5) detailed

2 The urbanizing trends of this portion of the City were astutely noted in the staff report at p. 13.

MEMORANDUM IN SUPPORT OF MENKE JACKSON BEYER, LLP
APPLICATIONS OF TORKELSON e oo0s:
CONSTRUCTION, INC. - 17 Telephone (509)575-0313

Fax {509)575-035



W 00 N N U o W N -

pd ped el el fed el el fed ed ed
EENRERUERBRREBEGESESS el B B8

w
(=

restrictive covenants, other than those relating to retention and maintenance of common open
space.

(12

To reiterate: “...a comprehensive plan is a guide and not a document designed for
making specific land use decisions....” Citizens for Mount Vernon, 133 Wn.2d at 873.

Despite the foregoing, it may still be argued that doubts about the proposal’s consistency
with the comprehensive plan should be resolved against the proposal. Because of this possible
claim it is necessary to consider the PD zoning text in more detail.

E. Application of the PD zoning regulations and the burden of proof.

In any instance where a zoning code permits a particular use, that use should be allowed.
Id. In this case, the PD zoning text is a means to vary the underlying dimensional and other
terms of Selah’s development regulations (zoning and subdivision), so long as conformance with
the policies of the comprehensive plan can be shown. SMC 10.24.010; see also SMC
10.24.060(1) (“substantial conformance” with the comprehensive plan). In the absence of any
comprehensive plan text prohibiting individual lot creation, and the express furtherance of the
plan’s density limit and its more general GMA-based functions, the proposal should be
approved.

This result is also required by a consideration of the structure of the PD zoning ordinance.
As discussed above, the City has allowed and in some respects deliberately expanded the
availability of the PD zone to foster flexibility in residential developments. The PD zoning

ordinance at SMC 10.24.010 does not state or define specific requirements that must be met in

order to avoid denial. When a local government provides only a general standard in a land use
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ordinance, the burden falls to the government to show that the standard has not been satisfied.
Sunderland Family Treatment Services v. City of Pasco, 127 Wn.2d 782, 903 P.2d 896 (1995).

It is inimical to fair play and due process for case-by-case analysis of inherently vague

. standards like “compatibility” to be used as grounds for denial where clear standards are lacking

and where a project otherwise is consistent with the stated text of the regulation. Lakeside Indus.
v. Thurston County, 119 Wn. App. 886, 898, 83 P.3d 433 (2004) (“The County’s case-by-case
argument is simply another way of allowing it to reject a specifically allowed use...by invoking
the general purpose statement underlying the sub-area plan. And again, a case-by-case approval
procedure would provide no fixed standards for an applicant or a reviewing court.”). The court
in Lakeside Indus. recognized the holding of Weyerhaeuser v. Pierce County, 124 Wn.2d 26, 43,
873 P.2d 498 (1994), under which comprehensive plans may be given regulatory effect when
expressly adopted as such by development regulations. But the Lakeside Indus. court found this
rule inapplicable where a comprehensive plan contained only broad statements and no express
prohibitions, while the zoning code allowed the use.

As illustrated by recent proposals for an entirely new PD zoning ordinance in Selah, it is
not impossible to define aesthetic considerations. Likewise, view protection overlays/corridors
are a recognized form of development regulation. But guidelines that provide only very general
standards of what is to be done, even when met with procedural safeguards to control arbitrary
administration, have been deemed impermissible because they, once again, create ad hoc case-
by-case policy making. Anderson v. Issaquah, 70 Wn. App. 64, 79, 851 P.2d 744 (1993). The

absence of ascertainable criteria is not saved by procedural safeguards. Anderson, 70 Wn. App.

at 81.
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F. Miscellaneous rebuttal points.

Criticism of the proposal has been raised based on alleged errors in the original
application materials. However, no person has demonstrated how any such errors have led to
prejudice. The City staff report does not support the view that there has been any
incompleteness of any application or any other impropriety in the application process.

An argument has been raised that the proposal’s subdivision request is improper because
of prior subdivision activity at this site. But SMC 10.50.019 does not prohibit additional
subdivision activity so long as there has been prior submission and approval of a final plat. There
is no evidence that this standard has not been met here.

Changed circumstances sometimes are required by rezone applications. The requirement
that a rezone be supported by a change in circumstances is dispensed with entirely where a
rezone will implement policies of the relevant comprehensive plan. Henderson v. Kittitas
County, 124 Wn. App. 747, 754, 100 P.3d 842 (2004) (citing Bjarnson v. Kitsap County, 78 Wn.
App. 840, 846, 899 P.2d 1290 (1995)). This proposal implements the comprehensive plan by
developing appropriate density residential housing units on a moderate density residential site.
The developer’s experience with similar projects throughout Selah demonstrates a public need,
as does the text of the comprehensive plan regarding additional acreage requirements for single
family residential development. See City of Selah Comprehensive Plan at Table 3-4, p. 33.
There is no need to show a change in circumstances. Even if this requirement is imposed,
Washington law takes a liberal view of the extent of change required, and changes on the
property (such as the annexation of the site) or in the general area (ditto) would suffice. Bassani

v. Yakima County, 70 Wn. App. 389, 394, 853 P.2d 945 (1993).
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I1I. SUMMARY AND CONCLUSION

This Hearing Examiner has previously found that “[d]iffering intensities of residential
use do not raise issues of incompatibility in and of themselves.” See Hearing Examiner
Recommendation dated June 21, 2005, City of Selah File Nos. 912.79.05-1, 914.79.05-1, at p. 10
(Exhibit M).

Stated neighborhood opposition in this case centers on architectural style and view
obstruction. Neither has been regulated by the City of Selah and neither can support a finding of
incompatibility. Insinuations of neighborhood opposition include bias against the heightened use
of this property due to the density of the development. But the density is allowed by the zoning
district and the comprehensive plan land use designation. Other concerns, such as those that
might present issues of compliance with cognizable environmental impacts, have been waived by
the absence of a SEPA appeal. Even allowing for such claims, there is no evidence of error in
the MDNS.

For the foregoing reasons, Torkelson requests that the applications be approved.

DATED THIS 30" day of July, 2015.

KS EYER, LLP

KENNETH W. HARPER
WSBA #25578
Attorneys for Torkelson Construction, Inc.
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CITY OF SEIAH ——————

Public Works Department
222 South Rushmore Road Phone 509-698-7365
SELAH. WASHINGTON 98942 Fax 509-698-7372
April 6, 2015
Carl Torkelson
Torkelson Construction, Inc.

PO Box 292
Selah, WA 98942

RE: SEPA Review for Whispering Views; File No. 971.45.14-01
Dear Mr. Torkelson:

We have reviewed the environmental checklist for the “Whispering Views” planned development and
preliminary plat, along with commment letters recelved for the Notice of Application and relevant
information from the Bowers short plat and variance decision. We have identified several areas of
concem with respect to this project and have determined that we do not have sufficient information to
support a negative threshold SEPA determination. We are requesting the following information as
provided for by SEPA;

1. Preparation of a traffic impact analysis by a licensed professional engineer qualified to make such
studies to evaluate Ero]ect related lraffic Impacts on E. Goodlander Road including the
intersections with 1~ Street, Lancaster end Wenas Roads. The City will provide traffic counts for
this purpose.

2. Atraffic or engineering analysis of the adequacy of the proposed private roads, approved by a
variance for the development of up to 16 two-family residential units, to accommodate traffic
generated by 48 single or multiple-family residential units. Specific concerns include:

a. Oversll suitablility of a private road designed to fire apparatus road standards to
accommodate traffic generated by 48 residential units,

b. Lack of or insufficient overflow and visitor parking
c. Lack of pedestrian facilities.

d. Itappears that the street in the southeast part of the site would exceed ten percent due to
steep slopes in that location.

This request is being made under SEPA (WAC 197-11-335). No additional action will be taken until the
traffic impact analysis and other requested information has been received, reviewed and accepted by the
City. The hearing scheduled for April 20 is being postponed to allow for completion of this action.
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5% Street Estates

Built 2011
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Sunset Villa

Built 2011
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Riverview Manor
Built 2012

307 Riverview
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CITY OF SELAH
WASHINGTON
ORDINANCE NO.

AN ORDINANCE OF THE CITY OF SELAH,
WASHINGTON, ADDING A NEW SELAH MUNICIPAL
CODE CHAPTER 1024 RELATING TO PLANNED
DEVELOPMENT; CREATING A PLANNED
DEVELOPMENT (PD) OVERLAY ZONE; ESTABLISHING
DEVELOPMENT REGULATIONS FOR PLANNED
DEVELOPMENT OVERLAY ZONES; PROVIDING FOR
SEVERABILITY; AND ESTABLISHING AN EFFECTIVE
DATE

WHEREAS, the City Council desires to provide for an overlay zone in order to better
regulate planned development activity within the City of Selah;

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SELAH,
WASHINGTON, DO ORDAIN AS FOLLOWS:

Section 1. New Chapter 1024 SMC, Planned Development, Added. A new Selah
Municipal Code Chapter 10.24, entitled “Planned Development,” is hereby adopted to read as

follows:

Chapter 10.24
PLANNED DEVELOPMENT

Sections:

10.24.010 Purpose

10.24.020 Applicability

10.24.030 Definitions

10.24.040 Planned Development Overlay Zone—Created
10.24.050 Planned Development Overlay Zone—Criteria
10.24.060 Application—Procedure

10.24.070 Application—Planned Development Plan
10.24.080 Hearing Examiner Recommendation

10.24.090 City Council Action—Effect of Approval
10.24.100 Development Standards—Design

10.24.110 Development Standards—Open Space
10.24.120 Development Standards—Roads and Parking
10.24.130 Limitations on Authority to Alter Zoning
10.24.140 Modifications



10.24.150 Reconstruction of Damaged Buildings or Improvements
10.24.160 Appeal

10.24.010 Purpose

The purpose of this chapter is to establish a planned development overlay zone to
allow new development that is consistent with both the Comprehensive Plan and
the intent of the underlying zoning district, but which would not otherwise be
permitted due to limitations in dimensional standards, permitted uses, or
accessory uses in the underlying zoning district. Planned Development Overlays
are intended to:

A. Encourage flexibility in design and development that is architecturally and
environmentally innovative and which will result in a more efficient aesthetic and
desirable utilization of the land than is possible through strict application of
otherwise applicable zoning and subdivision controls; and

B. Provide for the clustering of dwelling units, usable open space and mixed-
density residential development, including but not limited to single-family,
duplexes, townhouses, apartments and multiple-family dwellings as provided for
by the Comprehensive Plan, while protecting and maintaining compatibility with
existing residential neighborhoods.

10.24.020 Applicability
This chapter applies to applications for and development within a planned
development overlay zone, and is to be used in conjunction with the land use
classification system established in Title 10 of the Selah Municipal Code and with
the Comprehensive Plan.

10.24.030 Definitions

The definitions in this section apply throughout this chapter unless the context
clearly requires otherwise or they are more specifically defined in a section or
subsection. Terms not defined shall be given their usual meaning,

“ADA” means the Americans with Disabilities Act of 1990.

“City Administrator” means the City of Selah City Administrator appointed
pursuant to SMC 1.10.015.

“City Council” or “Council” means the City Council of the City of Selah,
Washington.

“Code” or “SMC” means the Selah Municipal Code.

“Comprehensive Plan” means the 2005 Urban Growth Area Comprehensive
Plan adopted by the City of Selah.

“City” means the City of Selah, Washington.

“Hearing Examiner” means the City of Selah Hearing Examiner appointed
pursuant to SMC 1.60.020.

“Major Modification” means modifications which substantially change the
character, basic design, density, open space or other requirements and conditions
of the approved Planned Development Overlay, as further defined in SMC
10.24.140(B).



“Minor Modification” means modifications which may affect the precise
dimensions or siting of buildings (i.e., lot coverage, height, setbacks) but which
do not affect the basic character or arrangement and number of buildings
approved in the Planned Development Overlay, as further defined in SMC
10.24.140(A).

“Planned Development Overlay” or “PDO” means any property with a
Planned Development (PD) Overlay Zone designation.

“Planned Development Plan” or “PDP” has the meaning prescribed under
SMC 10.24.070 as now in effect or as may subsequently be amended.

“Planning Department” means the City of Selah Planning Department.

“PD District” means an existing planned development, as of the effective date
of this ordinance, which was created under the previously repealed Chapter 10.24
SMC.

10.24.040 Planned Development (PD) Overlay Zone—Created

A. Planned Development Overlay Zone Designation. A planned
development approved in accordance with this chapter after the effective date of
the ordinance adopting this chapter shall have a zoning designation of Planned
Development (PD) Overlay Zone. The PD Overlay Zone designation will be
reflected by a “(PD)” suffix qualifier on the underlying zoning designation for the
parcel. For example, an approved planned development in a Two Family
Residential zoning district would be classified as “R-2 (PD)”.

B. Authorized Uses. Planned Development Overlays shall incorporate the
permitted land uses and development standards of the underlying zoning district
pursuant to the Land Use Table in SMC 10.28.020; provided, however, that
approval of a Planned Development Overlay shall modify and supersede the
regulations of the underlying zoning district as provided in this chapter and as
agreed in the Planned Development Plan,

Notwithstanding anything to the contrary in the underlying zoning
requirements, a Planned Development Overlay may permit all proposed uses and
developments under this chapter that are allowed by the Comprehensive Plan and
that do not exceed the maximum densities in the Comprehensive Plan.

1. Residential Planned Development Overlays are permitted in the LDSF,
R-1, R-2, and R-3 zones; provided, that:
a. No more than 25 percent of a planned development in the LDSF or
R-1 zone may consist of multiple-family dwellings; and
b. No more than 25 percent of a planned development in the R-2 or
R-3 zones may consist of single-family dwellings.
2. Reserved.

C. Extant Planned Development Zoning Districts.  Existing planned
developments, as of the effective date of the ordinance adopting this chapter, are
and shall remain separate zoning districts created under the previously repealed
Chapter 10.24 SMC (“PD Districts™), as indicated on the official zoning map
adopted under SMC 10.04.010, and shall:

1. Retain the authorized uses considered to be conforming in the PD
District; and




2. Permit minor and major modifications only within the existing
approved boundaries of the PD District.

10.24.050 Planned Development (PD) Overlay Zone—Criteria
A Planned Development Overlay shall be approved or denied based upon the
following criteria, which are listed in order of priority regarding the weight to be
given to each factor:

A. Compliance with this chapter;

B. Substantial compliance with the Comprehensive Plan;

C. The PDP’s coherence with the surrounding area or its potential future use
(i.e., alogical, orderly, and aesthetically consistent relationship);

D. The system of ownership and the means of development, preservation and
maintenance of open space;

E. The adequacy of the size of the proposed Planned Development Overlay
to accommodate the contemplated development; and

F. Compliance with the City’s subdivision code, if a proposed Planned
Development Overlay is combined with a proposal to divide land into lots.

10.24.060 Application—Procedure
Applications for a proposed planned development shall be prepared, submitted,
and processed as follows:

A. Preliminary PDP. The applicant shall prepare a Planned Development
Plan (PDP) in accordance with SMC 10.24.070 and with the provisions of this
chapter;

B. Pre-Application Conference. The applicant shall contact the Planning
Department and schedule a pre-application conference to review the PDP for
completeness and for compliance with the Comprehensive Plan and the provisions
of this chapter;

C. Application Submittal. Following the pre-application conference, the
applicant shall submit an application for Planned Development Overlay to the
Planning Department on a form provided by the City, accompanied by all
documents required by the application form, including the final PDP;

D. Determination_of Completeness. Within 28 days of receiving a date-
stamped Planned Development Overlay application, the Planning Department
shall issue a determination of completeness in accordance with SMC 21.05.050;

E. Review Hearing. Within 30 days of a determination of completeness
issued pursuant to paragraph (D) of this section, the City shall schedule a hearing
before the Hearing Examiner in accordance with SMC 10.24.080 for review of the
Planned Development Overlay application. The hearing itself may be set to begin
on a date later than 30 days after issuance of the determination of completeness.
The Hearing Examiner shall render a recommendation thereon to the City
Council; and

F. City Council Action. Within 45 days of the City’s receipt of the Hearing
Examiner’s recommendation, the City Council shall consider the



recommendation, after which it shall adopt, modify or reject the recommendation
of the Hearing Examiner pursuant to SMC 10.24.090.

10.24.070 Application—Planned Development Plan
The Planned Development Plan shall include both project maps and a written
project description containing, as applicable, the elements enumerated in
subsections.(A) and (B) of this section.

A. Project Maps. The PDP shall include an accurate map or maps drawn to a
scale of not less than one inch to one hundred feet, depicting the following:

1. The boundaries of the proposed Planned Development Overlay;

2. Location, names and dimensions of all existing and proposed streets,
public ways, railroad and utility rights of way, parks or other open spaces, and all
land uses within 200 feet of the boundary of the proposed PDO;

3. Preliminary plans, elevations, number of dwelling units, types of use,
and exterior appearance of all proposed buildings and structures, which shall
include drawings, architectural renderings or photographs;

4. Proposed location and Square footage of community facilities and
“common open space”;

5. Proposed public dedications;

6. Location of off-street parking areas, including garages, number and
dimensions of parking places, width of isles and bays, and angles of parking, as
well as points of ingress to and egress from the proposed PDO (see SMC
10.24.120(A));

7. Location, arrangement, number and dimensions of truck loading and
unloading spaces and docks;

8. Location and directional bearing of all major physiographic features
such as railroads, drainage canals and shorelines;

9. Existing topographic contours at intervals of not more than five feet;

10. Proposed topographic contours at intervals of not more than one foot;

11. Existing and proposed sewers, water mains and other underground
facilities within and adjacent to the proposed PDQ, and their certified capacities;

12. Proposed drainage facilities;

13. Proposed landscaping and the approximate location, height and
materials of all walls, fences and screens;

14. Traffic flow plan, including pedestrian and vehicular circulation
pattern and the location and dimensions of walks, trails or easements;

15. Indication of proposed stages or phases of development; and

16. In the event the proposed PDO is combined with a proposal to
subdivide the land, the PDP shall also include a complete subdivision applicastion
pursuant to Chapter 10.50 SMC.

B. Written Project Description. The PDP shall include a written project
description identifying the project as a residential planned development and
setting out detailed information concerning the following:



1. Statement of the project goals and objectives, compatibility with the
surrounding area, and potential future use (i.e., why it would be in the public
interest and consistent with the Comprehensive Plan);

2. Proposed system of ownership;

3. Operation and maintenance proposal; (i.e., homeowner association,
condominium, co-op or other);

4. All proposed land uses, including uses permitted in the underlying
zone and uses not permitted in the underlying zone, and how such uses fit into the
planned development concept;

5. All deviations from the development standards of the underlying zone;

6. Tables showing total numbers of acres, distribution of area by use,
percent designated for dwellings and open space, number of off street parking
spaces, street, parks, playgrounds, and schools;

7. Tables indicating overall densities and density by dwelling types, and
any proposals for adjustments to the density limitations;

8. Restrictive covenants;

9. Waste disposal facilities;

10. Parking and lighting, as required by SMC 10.24.120(A),

11. Water supply;

12. Public transportation;

13. Community facilities; and

14. Development timetable.

10.24.080 Hearing Examiner Recommendation

In accordance with 10.24.060(E), the Planning Department shall, in consultation
with the Hearing Examiner, fix the date at which the Planned Development
Overlay application shall be considered and reviewed by the Hearing Examiner at
an open record public hearing.

A. Notice of Hearing. Notice of the hearing shall be published once not less
than 10 days prior to the hearing in the official newspaper of the City. Additional
notice of such hearing may be given by mail, posting on the property, or in any
manner the Planning Department or Hearing Examiner deems suitable to notify
adjacent owners and the public.

B. Conduct of Hearing. At the hearing, the Hearing Examiner shall consider
all relevant evidence to determine whether the proposed Planned Development
Overlay should be approved, conditionally approved, or disapproved according to
the Planned Development Overlay criteria enumerated in SMC 10.24.050.

C. Written Recommendation. Not later than 10 business days following the
conclusion of the hearing, or any continued hearing, the Hearing Examiner shall
render a written recommendation to the City Council and transmit a copy thereof
to all parties of record. The Hearing Examiner may recommend that the proposed
Planned Development Overlay be approved, conditionally approved, or
disapproved. Conditions of approval shall be precisely recited in the Hearing
Examiner's recommendation.



10.24.090 City Council Action—Effect of Approval

A. City Council Action. Within 45 days of the City’s receipt of the Hearing
Examiner’s recommendation on any proposed Planned Development Overlay, the
City Council shall consider the recommendation at a public meeting, where it may
adopt, modify or reject the recommendations of the Hearing Examiner.

B. Effect of Approval. Upon the City Council’s approval of a Planned
Development Overlay, the subject property shall be designated with the “(PD)”
suffix qualifier as provided in SMC 10.24.040(A). The City Council shall
promptly thereafter initiate a legislative amendment the official zoning map
pursuant to SMC 10.40.030(1) to reflect the new zoning designation, unless such
zoning map amendment application has been included in the approved planned
development application.

C. Failure to Develop. If substantial construction has not been performed on
the project within 18 months after the date of approval, the Planned Development
Overlay Zone designation shall lapse, and the property shall revert by operation of
law to the underlying zoning district, regardless of any contrary designation on
the official zoning map. The City Council may choose to extend this 18-month
period one time, for an additional period not to exceed 12 months, upon good
cause shown in writing by the applicant. The City Council’s decision with respect
to any such extension shall be final.

10.24.100 Development Standards—Design
The following design standards shall apply to all Planned Development Overlays
(“PDO or PDO’s™).

A. Pedestrian-Oriented Design. There shall be a distinct separation of
vehicular and pedestrian traffic within a PDO. The design must be in compliance
with the City’s public parks plan and Comprehensive Plan. This may require an
improved pedestrian trail system that links the PDO’s primary uses together and
an improved pedestrian/bicycle trail easement which links at least a portion of the
PDO’s trail system to the pedestrian amenities adjacent to the PDO.

B. Compatible and Efficient Layout. Streets, lot lines, low—impact
development techniques and facilities, landscaping areas, open space, building
footprints and/or other features shall be arranged for maximum traffic flow
efficiency and minimal impact to natural features, existing traffic patterns and
uses in the vicinity. Vehicular entrances and exits to the PDO shall be minimized
by providing for common ingress, egress and circulation areas.

C. Compatibility with Adjacent Uses. The exterior of the PDO shall be
highly compatible with adjacent uses. Compatibility may include, but is not
limited to, restricted uses along the exterior of the development, building footprint
location, open spaces, buffers, landscaping, architectural style and
pedestrian/vehicular circulation linkages. The PDO shall be integrated into the
existing community fabric. Building height may not be used as criteria for
judging compatibility. PDP’s shall provide adequate setbacks in order to avoid
negative impact to adjacent structures on neighboring properties. Side setbacks
for structures 26 feet and higher shall be a minimum of 12 feet from the property
line. Planned development densities shall not be used as criteria to judge



compatibility with adjacent uses and properties when adjacent properties are
zoned differently.

D. Variety of Housing Types, Styles. Housing types within a PDO greater
than or equal to one acre or six dwellings shall be varied to allow for a range of
architectural variety. Although an overall architectural theme may be appropriate,
there shall be a range of housing styles within a theme to avoid the monotony of
identical structures.

E. Design Diversity. PDO’s shall incorporate measures that promote design
diversity. This can be accomplished by (see Figures 10.24.100(E)-1 and
10.24.100(E)-2;

1. Providing a mixture of lot sizes and/or front setbacks (which could be
specified on the plat); and/or

2. Providing a diversity of floor plans and facade treatments that avoid
monotonous streetscapes. This could be accomplished with conditions on the plat
and/or special covenants required for lots.

Figures 10.24.100(E)-1 and 10.24.100(E)-2. The above homes feature a good
diversity of facade designs, colors and rooflines.
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Figures 10.24.100(E)-3 and 10.24.100(E)-4. Avoid monotonous rows of
duplicative homes (top example). Another solution is to prescribe variable
setbacks such as in the bottom example.

10.24.110 Development Standards—Open Space

Common open space consists primarily of large usable areas which are owned by
all property owners within a PDO and may include: buffer yards, public space,
landscaped or natural areas, recreational areas or an area for a
recreation/socialization facility. Sufficient common open space for the types of
uses envisioned within a PDO shall be provided. The minimum allowable open
space for a planned development will be no less than 15 percent of the square
Jootage of the PDO.

A. Planned Development Open Space Design Criteria. Common open spaces
include landscaped courtyards or decks, gardens with pathways, children’s play
areas, or other multi-purpose recreational and/or green spaces. Special
requirements and recommendations for common open spaces include the
following:

1. Required setback areas shall not count towards the open space
requirement unless those areas are portions of a space that meets the dimensional
and design requirements and guidelines set forth below:

a. Spaces shall be large enough to provide functional leisure or
recreational activity. To meet this requirement, no dimension shall
be less than 15 feet in width;

9



b. Spaces (particularly children’s play areas) shall be visible from at
least some dwelling units and positioned near pedestrian activity;

c. Spaces shall feature paths, landscaping, seating, lighting and other
pedestrian amenities to make the area more functional and
enjoyable;

d. Individual entries may be provided onto common open space from
adjacent ground floor residential units, where applicable. Small,
semi-private open spaces for adjacent ground floor units that
maintain visual access to the common area are encouraged to
enliven the space. Low walls or hedges (less than three feet in
height) are encouraged to provide clear definition of semi-private
and common spaces;

e. Common space shall be separated from ground floor windows,
automobile circulation, service areas and parking lots by utilizing
landscaping, low-level fencing, and/or other treatments that
enhance safety and privacy (both for common open space and
dwelling units);

f. Space should be oriented to receive sunlight, facing east, west, or
(preferably) south, when possible;

g. Space should be sited to minimize impacts from prevailing winds;

h. Stairways, stair landings and above grade walkways shall not
encroach into minimum required common open space areas. An
atrium roof covering may be built over a courtyard to provide
weather protection provided it does not obstruct natural light inside
the courtyard.

B. Indoor Recreational Areas. Indoor recreational areas shall meet the

following conditions:

1. The space shall be located in a visible area, such as near an entrance,
lobby, or high traffic corridors; and

2. Space shall be designed specifically to serve interior recreational
functions and not merely be leftover un-rentable space used to meet the open
space requirement. Such space shall include amenities and design elements that
will encourage use by residents.

10



C. Shared Rooftop Decks. Shared rooftop decks shall meet the following
requirements:

1. Space shall provide amenities such as seating areas, landscaping,
and/or other features that encourage use;

2. Space shall feature hard surfacing appropriate to encourage use by
residents; and

3. - Space shall incorporate features that provide for the safety of residents,
such as enclosures, railings, and appropriate lighting levels.

D. Community Gardens. (See Figure 10.24.110(E)-1.) Community gardens
shall meet the following conditions:

1. All spaces shall be located to receive at least six hours of natural
sunlight per day in summer months;

2. All spaces shall have access to irrigation;

3. All spaces shall have tillable soil to a depth of one foot, minimum;

4. Spaces may be provided in shared or private yard areas, at ground
level, on balconies, or on rooftop decks;

5. Where some or all of the community garden is within shared common
open space, a management program shall be required setting forth the following
provisions:

a. Access to interested residents meeting minimum space
requirements set forth herein; and

b. Provisions for space management and maintenance; and

c. No additional fees shall be assessed to space users beyond standard
home owners association or resident maintenance fees; and

6. Where community garden space is provided within shared common
open spaces, the following standards shall apply;

a. Walkways between planting beds shall be at least two feet wide;
and

b. Planting beds shall be raised above surface level. For ground level
spaces, planting beds shall be raised at least six inches. For
rooftop spaces, planting beds shall be raised by at least 18 inches.

Figure 10.24.110(E)-1. Community garden example.
10.24.120 Development Standards—Parking, Lighting and Roads
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A. Parking Plan. A detailed parking plan shall be submitted with a Planned
Development Overlay application. The parking plan shall contain the following
information: the existing and proposed development; parking stall and driving
aisle location and dimensions; loading and maneuvering area; curb cuts; light
fixtures; adjacent streets, landscape islands and peninsulas and other relevant
features of the proposed parking facility. The parking plan shall also include the
location and square footage for each existing and/or proposed structure or use area
and the proposed area, including floor area, dedicated to each use. A lighting plan
detailing light standard height, location of lights, wattage, and light dispersion
patterns shall be submitted with the parking plan. The parking plan may be
combined with the landscaping plan. The parking plan shall be subject to
approval by the City Planner.

Separate plans for off-street parking for residential developments with less
than three proposed units are not required except when the parking space for
residential uses is to be located on a lot other than the one on which the residential
building is located.

1. Computation of required off-street parking spaces.

a. Spaces Required. Except as modified in subsections below, off-
street parking areas shall contain at a minimum the number of
parking spaces as stipulated in the following table. Off-street
parking ratios expressed as number of spaces per square feet means
the usable or net square footage of floor area, exclusive of
nonpublic areas. Nonpublic areas include but are not limited to
building maintenance areas, storage areas, closets or restrooms. If
the formula for determining the number of off-street parking
spaces results in a fraction, the number of off--street parking spaces
shall be rounded to the nearest whole number with fractions of
0.50 or greater rounding up and fractions below 0.50 rounding
down.

Computation of required off-street parking spaces.

Minimum Parking Spaces

Category of Land Use Required

Planned Development

Dwelling, single- 20 per dwelling unit; for
family/duplex/townhouse structures containing more than
4 bedrooms, one additional
space for each bedroom in
excess of 4 shall be provided.
NOTE: Tandem parking to
accommodate 2-car garages are
permitted for single-family and
duplex dwelling units.

One bedroom unit 1.5 per unit
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Computation of required off-street parking spaces.

Minimum Parking Spaces
Category of Land Use Required
Cottage 1.5 per unit
Studio units 1.2 per unit

B. Street Lighting Plan

1. All PDO’s shall provide street lights in accordance with the standards
for such improvements of the City of Selah and they shall be owned and operated
by the City. A street lighting plan submitted by the applicant and approved by the
Public Works Department shall be as set forth in the current edition of the
WSDOT/APWA Standard Specifications and as directed by the City except where
noted herein. All public street light designs shall be prepared by an engineering
firm capable of performing such work. The engineer shall be licensed by the State
of Washington. All PDO’s shall include conduit installed so as to provide
adequate capacity for future installation of complete street lighting. All street
light electrical installations including wiring, conduit, and power connections
shall be located underground. Exception to underground installation is permissible
in limited locations with approval of the Public Works Department. The General
Notes below need to be included on any plans dealing with street design.
General Notes (Street Light Construction)
1. All workmanship, materials and testing shall be in accordance with the current
edition of the Standard Specifications for Road, Bridge, and Municipal
Construction prepared by the Washington State Department of Transportation
(WSDOT), and the American Public Works Association (APWA) General Special
Provisions (GSP’s) for Division One General Requirements as the standard
specifications governing all design and construction of public works
improvements by the City and by private developers.
2. Developer or developer’s engineer shall submit proposed lighting layout and
types on plans. The Public Works Department will be required to approve
lighting plans prior to development approval.

C. Local Access Street Design.
1. Purpose. The purpose of planned development street design standards

is to provide safe and attractive local access streets that provide access to planned
development property.

2. Implementation. Street section connections to existing curbs/sidewalks
shall be as follows:

a. When curbs/sidewalks exist on one abutting end of a proposed
planned development_project, the new planned development shall
transition from its existing location to the new street section as
provided by current code requirements; and

b.. When existing curbs/sidewalks exist on both abutting ends of a
proposed project (infill), or along the frontage of the proposed
project, the project applicant may petition the public works director
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for a departure from the code streetscape requirements. This
departure, if granted, would allow for the continuation of the
existing roadway section across the proposed planned
development. As a condition of departure, the applicant shall be
required to dedicate necessary rights-of-way to construct
improvements and execute a deferral agreement to participate in a
future project to construct said improvement(s).

3. Design. There are two optional designs for local access streets,
including 20-26 foot, and over 26 and less than 32-foot-wide streets, to allow
flexibility for planned development design while accommodating functional
access needs and community design goals. Travel lanes are shared auto and
bicycle lanes. Sidewalks are required, at the minimum, on one side of the street.

a. Continuity. Designs shall be consistent on individual blocks. An
exception is for a hybrid design. An example would be a 20-foot
street that integrates parking pockets on one side of the street.

b. Curbing and gutters are required for all street designs.

c. Limitation for 20-foot streets. No parking will be allowed on 20
foot wide streets. 20-foot wide streets are intended to be used only
in special cases where there is available guest parking on nearby
streets or additional off-street parking is provided within walking
distance of homes. All dwelling units shall be within 500 feet
(measured along sidewalks or other internal pathways) of available
on-street or off-street guest parking equal to one space per
dwelling unit, minimum. Developments may integrate parallel
parking bulb-outs (see Figure 10.24.120(B)-1) along these streets,
provided the bulb-outs take up no more than 50 percent of the
planting strip length.

d. While two sidewalks are encouraged for all street designs, they are
not mandatory. One sidewalk for each type of street is allowed.

e. Driveways shall have a minimum 22-foot setback from the edge of
the sidewalk to garage or covered parking.

14
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Figure 10.24.120(B)-1: Example of a local access street with integrated parallel
parking bulb-outs.
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20 Foot to 26 Foot Wide Streets

20' Wide Street Depicted

House

22’ s’ 20 5 22

30'ROW

20’ Wide Street, One Sidewalk Depicted

Hours House

22 5 w0 22

25'ROW

Figure 10.24.120(B)-2: Cross-sections for local access street design options (with
standard dimensions)
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Streets Over 26 Feet and Less Than 32 Feet Wide

30' Wide Street Depicted

30'Street
40'ROW

30’ Wide Street, One Sidewalk Depicted

30'Street
35'ROW

Figure 10.24.120(B)-2 Continued: Cross-sections for local access street design
options (with standard dimensions)
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10.24.130 Limitations on Authority to Alter Zoning
The following provisions of the Selah Municipal Code may not be altered
pursuant to this chapter:

A. Any provision of this Chapter 10.24, Planned Development;

B. Any provision of Title 10, Zoning, which specifically states that it is not
subject to modification or alteration; and

C. Any provision of the Land Use Table in SMC 10.28.020.

10.24.140 Modifications

An applicant may request a modification to any element or provision of an
approved Planned Development Overlay. All modification applications shall be
deemed either “minor” or “major.”

A. Minor Modifications. Minor modifications may be approved
administratively in accordance with the procedure set forth in the PDP, where
applicable, or by the City Administrator. A modification shall be considered
“minor” if it:

1. Would not increase the total number of dwelling units in the Planned
Development Overlay above the maximum number set forth in the PDP, or would
not decrease the number of dwelling units by more than 10 percent;

2. Would not decrease the minimum - or increase the maximum - density
for residential areas of the Planned Development Overlay beyond the density
ranges in the PDP;

3. Would not decrease the approved amount of open space or recreation
space;

4. Would not increase any adverse environmental impact, provided that
additional environmental review may be required to determine whether such
change is likely to occur;

5. Would not adversely impact the project’s fiscal projections to the
detriment of the City;

6. Would not significantly impact the overall design of the PDP; and

7. Would not significantly alter the size or location of any designated
open space resulting in a lowered level of service, and would not reduce the total
amount of required open space.

B. Major Modifications. Major modifications shall be reviewed using the
same procedures applicable for new Planned Development Overlay applications
set forth in SMC 10.24.060. Any modification that is not minor pursuant to
subsection (A) of this section shall be considered “major.” The City may specify
additional criteria for determining whether a proposed modification is minor or
major by requiring such provision in the PDP, but the criteria listed in this section
cannot be modified or reduced by the PDP.
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10.24.150 Reconstruction of Damaged Buildings or Improvements
Replacement or reconstruction of any buildings or improvements that have been
damaged or destroyed within the Planned Development Overlay shall
substantially conform to the original PDP.

10.24.160 Appeal

Any final decision by the City Council made pursuant to this chapter may be
appealed to the Yakima County Superior Court within 21 days from the date of
the decision being appealed, pursuant to Chapter 36.70C RCW, the Land Use
Petition Act.

Section 2. Severability. Should any section, paragraph, sentence, clause or phrase of this
Ordinance, or its application to any person or circumstance, be declared unconstitutional or
otherwise invalid for any reason, or should any portion of this Ordinance be pre-empted by state or
federal law or regulation, such decision or pre-emption shall not affect the validity of the remaining
portions of this Ordinance or its application to other persons or circumstances.

Section 3. Effective Date. This Ordinance shall be published in the official newspaper of
the City, and shall take effect and be in full force five (5) days after the date of publication.

ADOPTED BY THE CITY COUNCIL AT A REGULAR MEETING THEREOF ON
THE DAY OF , 2015.

CITY OF SELAH

John Gawlik, Mayor

ATTEST/AUTHENTICATED:

Dale Novobielski, City Clerk/Treasurer

APPROVED AS TO FORM:

Robert F. Noe, City Attomey
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Filed with the City Clerk:

Passed by the City Council:

Date of Publication:
Effective Date;
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Plan of Action and Milestones (POA&M) for Re-Write of SMC
10.24, Planned Development Zoning District

1. Form planning team. (Action; Don Wayman), 29 May 2015.

2. Planning team formed. (Don Wayman, Bob Noe, Tom Durant, Gary Hanna,
Carl Torkelson, Willy Quinnell), 29 May 2015.

3. Discuss options for engaging consultant and outline what we want to change
in this sub-chapter. (Planning Team), 29 May 2015.

4. Retained the services of Kenyon Disend, PLLC, Issaquah, Wa. in order to
provide consulting services in SMC 10.24 re-write. 15 June 2015

5. Receive first draft of SMC 10.24 re-write from Kenyon Disend for review
by Planning Team. 8 July 2015

6. Socialize first draft to public via city web site. 8 July 2015

7. Send first draft to Planning Commission for review. 13 July 2015

8. Planning Commission hearing on first draft. 21 July 2015

9. Second draft completed by Planning Commission. 28 July 2015

10. Second draft socialized via city web site. 28 July 2015

11. Planning Commission hearing on second draft. 4 Aug 2015

12. Final draft completed by Planning Commission 11 Aug 2015

13. Final draft socialized via city web site 11 Aug 2015

14. Final draft presented to City Council. 25 Aug 2015
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CITY OF SELAH

115 West Naches Avenue Phone 509-698-7328
Selah, Washington 98942 Fax 509-698-7338

June S, 2015

Carl Torkelson

Torkelson Construction Inc
P.O. Box 292

Selah, WA 98942

Ken Harper, Esq.

Menke Jackson Beyer, LLP
807 N. 39th Ave

Yakima, WA 98902

Re: Ordinance Repealing Selah Municipal Code 10.24; Effect on Pending Development
Applications; and Vesting

Dear Carl and Ken:

™ This letter serves to confirm that Torkelson Construction, Inc.’s development projects: 1)
Whispering View Estates; 2) Eagle Ridge Phases 2, 3, and 4; and 3) Speyers Court, are vested and
unaffected by the City Council’'s May 26, 2015 passage of Ordinance No. 1964 repealing Chapter 10.24 of
the Selah Municipal Code, Planned Development. Those development projects will continued to be
processed under the code provisions in existence at the time they were submitted and accepted as
complete applications notwithstanding Ordinance No. 1964.

This is consistent with the City Council’s provision In Ordinance No. 1964, which specifically
provides that pending applications and projects are vested and not affected by the repeal. Thisisalso
consistent with Washington State law addressing the vesting of development applications.

Please let me know if you need anything further at this time.

CITY OF SELAH LEGAL .

—

- < — .
./ T
/ao/Jt/ /Noe, City Attorney
Cc: Mayor John Gawlik
Don Wayman, City Administrator
Tom Durant, Planner
Joe Henne, Public Works Director
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City of Selah
Planning Commission Minutes
of
September 15, 2009
Selah Council Chambers
115 W. Naches Ave.
Selah, Washington 98942

A. Call to Order
The meeting was called to order to by Chairman Munson at 6:00 p.m.

Roll Call:
Members Present: Commissioners Quinnell, Roberts and Munson. -
Members Absent: Commissioners Smith and Eagles
Staff Present: Dennis Davison, Community Planner, Diana Turner, Secretary.
Guests: Carl Torkelson
C. Agenda Changes None.
D. Communications

1. Oral - None
2 Written - Y.V.C.0.G Newsletter

E. Approval of Minutes

Chairman Munson called for a motion on the minutes of the Planning Commission meeting of
September 1, 2009.

Commissioner Quinnell moved to approve the minutes, Commissioner Roberts seconded.
Minutes were approved with voice vote 3/0.

F. Public Hearing

1. Old Business - None
2. New Business
a. SELAH MUNICIPAL CODE AMENDMENT

Chairman Munson opened the public hearing.
Mr. Davison presented the staff report on File No. Z.O. Text Amendment 2009-01

The proposal is to amend Selah Municipal Code, Title 10, Chapter 10.24 Planned Development Zone
and the proponent is the City of Selah Planning Department.

PLANNING COMMISSION 1
MINUTES 09/15/2009 .



HISTORY: Selah Municipal Code, Title 10 (Zoning), initially created in 1969, and subsequently
amended from time to time, the most recent Planned Development text amendment in 2004.

SURROUNDING LAND USE: Not applicable as the proposed zoning ordinance text amendment
would apply throughout the municipality.

VICINITY ZONING:; Not applicable as the proposed zoning ordinance text amendment would apply
throughout the municipality.

2005 CITY OF SELAH URBAN GROWTH AREA COMPREHENSIVE LAND USE PLAN: Not
applicable as the proposed zoning ordinance text amendment would apply throughout the
municipality.

STAFF RECOMMENDATION: Approval of the proposed text amendment to Selah Municipal
Code Title 10, Chapter 10.24.

Mr. Davison stated the staff report is brief and simple. Staff has looked at these changes along with
Mr. Noe and-they have been worked on by all. These were submitted to us as recommendation for
changes and we have changed a few words for clarity but it has not changed much. We are
recommending you approve it and forward it on to the Council.

Chairman Munson stated he was not here for the initial study session but he has gone through it. To
clarify it, a developer would bring in his request on a specific piece of property regardless of what
zone it might be and submits a plan and change the zone to a Planned Development and the Hearings
Examiner would hear it. There would be a set of conditions that the developer would have to comply
with.

Mr. Davison stated that the developer would submit his plan, which would be a written document
and map. He would then go through the public hearing, take testimony and if he got approved
ultimately by Council what is in the documents is what he has to build. There can be minor
changes such as turning a building or he might want to move it closer to the swimming pool.
Those can be handled administratively. The one controlling factor in a Planned Development is
the Comprehensive Plan. If the Comp Plan designates the property as moderate density it can not
exceed the total number of units allowed in that density.

Chairman Munson asked the other Commissioners if the red lettering was what they were
presented with at the study session.

Mr. Davison stated most of what is there is the same. Mr. Noe suggested changing only a few
words to clarify the wording.

Commissioner Roberts asked Mr. Davison about the fact the code does not specify residential
versus commercial developments.

Mr. Davison stated the Planned Development could be either depending upon the zoning.
Commissioner Roberts asked if they could do residential in a commercial zone?
Mr. Davison stated no. The Comprehensive Plan would be the overriding code to adhere to.

Chairman Munson asked Mr. Torkelson if he had read the proposed changes.

PLANNING COMMISSION 2
MINUTES 09/15/2009



recommendation to the city council. In addition, since the result of this
proceeding is a recommendation to the city council, and a recommendation
could involve addressing open space issues presented by the
comprehensive plan and the PD ordinance, there is no clear benefit to
requiring reapplication as an alternalive to reopening the current
proceeding.  In the interest of administrative efficiency and to assure
fairness, 1 will reopen the hearing, subject to the applicant providing its
writlen consent. Please provide a copy of such writlen consent for the
record. Written notice of the reopened hearing and the subject matter to be
addressed should be provided to persons who signed in at the earlier
hearing. 1 look forward to hearing from you regarding scheduling of the
reopened hearing.

On July 30, 2010, the Hearing Examincr received a letter from Torkelson Construction, Inc.
requesting that the hearing be reopened. On August 2, 2010 or thereabout, city staff notified
persons who attended the initial hearing of the reopening of the hearing set for August 5, 2010.
David and Kathryn Hoffert attended the August 5 hearing, along with Carl Torkelson and
Community Planner Dennis Davison. At the request of Ms. Hoffert, the record was kept open
for seven days to allow time for additional public comment. After the hearing was closed, timely
public comment was provided by David Hoffert, Kathryn Hoffert, Kathleen Fountain and
Carmen Lowrie.

IN. SUMMARY OF RECOMMENDATION.

The Hearing Examiner continues to recommend denial of the rezoning of the property to PD as
proposed. Consequently, the Hearing Examiner also continues to rccommend denial of the
related subdivision. Torkelson has, to an extent, addressed concerns about open space
requirements in both the Selah Comprehensive Plan and Chapter 10.24 SMC in new information
provided upon reopening of the hearing. However, Torkelson has not carried its burden of
showing that benefits to be gained from the rezone in terms of resulting efficiency, aesthetics
desirability, or other public purposes from the rezone warrant relaxation of otherwise applicable
zoning and subdivision design standards that would resuit from rezone approval.

Based on the staff report and exhibits, the viewing of the site and comments received at the open
record hearing and in writing, and a review of pertinent development regulations and
comprehensive plan, the Hearing Examiner makes the following

1. FINDINGS.
1. APPLICANT AND PROPERTY OWNER.

The applications for rezone and subdivision were filed by Torkelson Construction, Inc., P.O. Box
292, Selah, WA 98942. The property owners of record are Carl Torkelson and Candi Torkelson.

2. LOCATION.
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The properties are located at 614 and 622 South 5n Street.

3. PARCEL NUMBER(S).

The Yakima County Assessors Tax Parcel Numbers for the subject properties are 181302-13414
and 181302-13415.

4, APPLICATION.

The applications propose to rezone approximately 0.6688 acre from Multiple Family Residential
(R-3) to Planncd Development (PD) and subscquently subdivide the site into twelve (12) single
family residential lots consistent with the Planned Development Plan and Program. The total
acreage for the project is 0.6688acres.

Proposed Lot Approximate Lot Area
. Size .| Dimensions .
Lot 12: 40'x 75' 3,074 sq. ft.
Lot11: 36'x 75' 2.700 sq. ft.
Lot 10: 36'x 75' 2.700 sq. fi.
Lot 9: 30'x 75' 2,250 sq. fi.
Lot 8: 30'x 75 2,250 sq. fi.
Lot 7: 35'x 75" 2,635 sq. fi.
Lot 6: 35 x 64' 2,286 sq. fi.
Lot 5: 30'x 65 1,950 sq. fi.
Lot 4; 30'x 65' 1,950 sq. fi.
Lot 3: 38'x 65 2.521 sq. {L.
Lot 2: 38'x 65' 2,521 sq. ft.
Lot I: 35'x 65' 2,296 sq. fi.

The average of the proposed lots is 2,427.75 sq. fi. The residential density of the project in
16.05 units per gross acre.

Potable water would be provided to each residence by private individual service lines from meters located
adjacent to South 5™ Street. Individual sewer line connection would be provided to the existing 8”sewer
main on the east boundary of the subject properties. The Plat and development plan do not show
casements for the individual private sewer and domestic water line connections to the city utility system.

Lots 1-6 (abutting South 5" Slrcet) would have direct access to Sth Street by mdmdual driveways. Lots
7-12 would access 5™ Street via a shared 20-foot access easement connecting to 5 Strect between lots 2
and 3.

Storm water would be retained on site for the majority of the property using a storm drain system
installed on the northeast corner of the project. Driveway runoff on Lots 1-6 would run into the city
storm drain system.
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The development plan, as amended, would commit portions of Lots 10 and 1] to use as an open space
park area. The landscape plan for the open space indicates three picnic table and 7 shade trees
placed throughout the park area. The balance of the arca 1o the east of the retaining wall would
be put into lawn. The use of the area as open space would be protected by easements over the two lots.
The gross area covered by the easements is 900 to 1,000 squarc feet, more or less. If included in
the common areas, the open space would be maintained by a Homeowners Association in accordance
with the Declaration of Covenants, Conditions and Restrictions accompanying the rezone
application. The design of the park is based on the applicant’s plan to market the resulting lots to persons
not likely to be interested in the maintenance requirements for a standard sized single family residential
lot.

S. CURRENT SITE CONDITION AND ZONING

The property contains four (4) duplexes and four foundations for individual structures and is
zoned Multiple Family Residential (R-3). The proposed open space park area has a gross area of
1,000 square feet. It contains a retaining wall across its west 7 feet, more or less. It also contains
a portion of the HVAC system for the existing dwelling unit on Lot 10, and an electrical
transformer and cable service distribution box on the east end.

6.  NEIGHBORING ZONING AND LAND USE.

Adjacent lands to the North and West are zoned Multiple-Family Residential (R-3). Adjacent
lands to the East are zoned Two-Family Residential (R-2) while lands to the South are zoned
One-Family Residential (R-).

The ncighboring land use is as follows:

North Vacant hillside with a single triplex located 300 feet North.

South. A single residence, Southern Avenue and the developed subdivision of "Oakwood Manor" (6
lots) and "South Terrace Addition" (11 lots).

East Duplexes and individual residences.

West An approved twenty-four (24) unit multi-family residential development under construction

on a 1.99 acre parcel.

7. ENVIRONMENTAL REVIEW.

The City of Selah adopted a previously finalized Mitigated Determination of Non significance
(MDNS) issued May 5, 2009 for the proposed rezone and subdivision. No SEPA appeal has
been filed in this matter.

8. PROJECT ANALYSIS

a. Review Criteria.
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The review criteria applicable to a PD application are set out in SMC 10.24.060 .and are
discussed in turn below.

b. Application of the Review Criteria
(1) Substantial conformance to the city of Selah Urban Growth Area Comprehensive Plan:

The City Of Selah Urban Growth Area Comprehensive Plan designates the property as High
Density Residential on the adopted 2005 Future Land Use Map. This designation provides for a
maximum density of twenty-four (24) dwelling units per acre. The proposed density is 16.05
dwellings per gross acre, and so complies with the plan density maximum. The comprehensive
plan indicates that the future land use designation is intended to accommodate compact
development with minimum lot sizes of one acre.

According to the comprehensive plan, each development of land in the High Density Residential
future land designation is intended to provide usable open space for the enjoyment of the
residents therein. The proposed PD provides for an open space park area, protected by easements
on Lots 10 and 11, containing picnic tables, benches and shade trees. The amenities offered by
the park area are consistent with the comprehensive plan provisions.

Upon reopening of the record in this matter, public comment (Letter of David Hoffert to Patrick
Spurgin dated August 9, 2010) noted that the earlier subdivisions of the subject property did not
comply with the minimum ot size requirements in the comprehensive plan. Comprehensive Plan
Amendment 2006-3 deleted reference to a minimum lot size for the High Density Residential
future land use designation.

(2) The proposal's harmony with the surrounding area, or its potential future use.

If a Planned Development does not present impacts that are greater than the permitted used of the
property under the existing zoning, it would be inappropriate to deny the Planned Development
on the basis of impacts to the surrounding arca. Hansen v. Chelan County, 8 Wn.App. 133, 913
P.2d 409 (Wash. App. Div. 3 1996). The property is subject to development into multifamily
residential units to a density of 24 units per acre, subject to compliance with zoning standards for
R-3 Development. Environmental impacts from multifamily residential development of the
property were analyzed in the MDNS adopted by the city for this proposal. The proposed
density is 16 units per acre. There is no issue of harmony based on density.

The proposed project design results in 7 road approaches to South 5™ Street, which is more than
twice the number of approaches that would result from minimum R-1 lot sizes along a similar
length of road frontage. Public comment identified concerns with the consequences of the
driveways and impairment of pedestrian traffic along 5% Street. However, the record does not
contain substantial cvidence that, by itself, the concentration of driveways would be discordant
with the surrounding area.

(3) The system of ownership and means of development, prescrving and maintaining open
space.

Page 5
Fifth Street Estates
912.79.10-01;914.79.10-01



According to Appendix A to Chapters 10.02 through 10.48 SMC, "open space" means
undeveloped land that serves a functional role in the life of the community. This term is further
defined as follows:

(N Common Open Space. Open space within or related to a

development that is not dedicated for public use, but is designed,

intended and legally committed for the common use or enjoyment of the

residents of the development.

To meet the comprehensive plan provisions for open space, it must be “designed, intended and
legally committed” for the common use and enjoyment of the residents of the development or be
a designated local park. The plan for landscaping and installing picnic tables developed for the
opcn space park arca is consistent with requirements for design and intended use. The applicant
proposes to use easements o protect the open space values in accordance with the provisions of
the proposed Declaration of Covenants, Conditions and Restrictions (CCRs).

The CCRs currently do not provide for community scale recreational open space protection,
though they do provide for the inclusion of yards within the Common Arca. The common area is
defined (CCR 1.5) to include road easements from the public street, maintenance and yard
easements and all improvements owned by the project home owners association. The CCRs
attaches an casement over the defined common area to each lot for various purposes. CCR 2.2.
They do not provide for the easements over the individual lots for which the homeowner’s
association would hold the dominant tenement.

Adequate open space protection will require a separate provision establishing a dominant
easement in gross to be held, developed pursuant to the landscaping plan and maintained by the
homeowners association. Such an easement should not subject other terms in the CCRs
providing for changes to common areas. The easement language will have to provide for
appropriate intervention by the Cily to protect the recreational easement pursuant to SMC
10.24.090. Any recommendation for approval of the PD would require submission of language
creating the recreational common open space area conservation easement consistent with SMC
10.24.090 for approval by the City Attorney.

(4) The adequacy of the size of the proposed district to accommodate the contemplated
development.

The PD ordinance does not provide specific guidance as to what would constitute the “adequate”
size of property to support a PD approval. When a local government provides only a general
standard in a land usc ordinance, the burden falls to the government to show that the standard has
not been satisfied. Sunderland Family Treatment Services v. City of Pasco, 127 Wn.2d 782, 903
P.2d 986 (Wash. 1995). The 0.6688 acres can adequately accommodate the number of dwelling
units proposed, based on the future land use designation of the property. The private road
proposed to serve the interior lots would be 20 feet in width, which is less than the minimum
street width standards in subdivisions. Ilowever, the proposed CCRs prohibit parking within the
private road, which indicates that the road width is generally adequate.
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Public comment raised concerns about the adequacy of the proposed interior road for fire
protection purposes. No information has been included in the record regarding the adequacy of
the interior road for fire protection purposes. The PD ordinance provides for relaxation of
zoning and subdivision standards, but does not providing for relaxation of building or fire code
requirements. To the extent that the public comment relates to the impact of the proposal on the
provision of fire protection services, it has been addressed in SEPA. To the extent the comments
relate to compliance with the building and fire codes, that determination is made by appropriate
city officials pursuant to those codes.

(5) Compliance with Chapter 10.24 SMC.

a. The purpose of Chapter 10.24 SMC is to allow new development that is consistent
with the comprehensive plan but that would not be readily permitted in other zoning districts due
to limitations in dimensional standards, permitted uses, or accessory uses. A planned
development zone approved in accordance with Chapter 10.24 SMC may permit all proposed
uses and developments that can be shown to be in conformance with the policies of the
comprehensive plan. Approval of a planned development zone shall modify and supersede all
regulations of the underlying zoning district. SMC 10.24.010. Section SMC 10.24.010(1)
provides that planned development zones may:

Encourage flexibility in design and development that are architecturally
and environmentally innovative, that will encourage a more creative
approach in the development of land, and which will result in a more
efficient, aesthetic and desirable utilization of the land than is possible
through strict application of standard zoning and subdivision controls;
provided that subdivision controls are applicable to planned dcvelopment
zoning only when a planned development application is combined with a
proposal to divide land into lots;

These provisions were adopted through Ordinance 1779 in 2009, which specifically modified
SMC 10.24.010(1), but makes no mention of SMC 10.24.010(2) through (8). It appears that the
following provisions of SMC 10.24.010 are retained as examples of the intended use of the
Planned Development zone based on the language of Ordinance 1779:

(2) Encourage land development that, to the greatest extent possible,
preserves natural vegetation, respects natural topographic and geologic
conditions, and refrains from adversely affecting flooding, soil, drainage,
and other natural ecological conditions;

(3) Combine and coordinate architectural styles, building shapes, and
structural/visual relationships that allows [sic] mixing of different land
uses in an innovative and functionally efficient manner;

(4) Permit flexibility of design, placement of buildings, use of required
open spaces, circulation facilities, off-street parking areas and otherwise to
better utilize the potential of the site;

(5) Promote an efficient use of land resulting in the adequate and
economical provision of streets, utilities, and other infrastructure features;
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(6) Promote land developments that are compatible and congruous with

adjacent and nearby land uses;

(7) Allow unique and unusual land uses to be planned for and located in a

manner that ensures harmony with the surrounding community;

(8) Provide for the orderly development of mobile/manufactured home
~ parks.

The ordinance must be construed as a whole. The statement of purpose in the ordinance must be
construed as a specific standard for approval of a PD zoning district. Otherwise, based on
Sunderland, the City would have the burden of showing why the PD should be denied. This
would be an absurd result, given that the City has cstablished a system of zoning regulations and
standards that typically apply property development as an exercise of its police power—that is,
{o protect public health, safety and welfare. See SMC 10.02.030. The cffective result would be
that all other zoning standards would be guidelines, rather than controls, that could be suspended
in the name of “flexibility.” Flexibility is not, in and of itself, a basis for approving a PD rezone.
The flexibility must be tied to some public objective in order to justify a relaxation of otherwise
applicable zoning (and subdivision) standards. Conversely, itis appropriate that the burden of
showing that the City should allow a departure from the zoning standards as a mafter of public
interest should fall to the party proposing the relaxation of the standards. .

The applicant’s principal objective is to provide for private ownership of the individual
dwellings. The individual lot ownership scheme is argued to provide a higher tax base. The
rezone application’s program elements indicate that individual lot ownership will also result in
better maintenance. TFurthermore, the applicant asserts that the individual lot arrangement is
responsive to neighborhood concerns about developing the property into multifamily residences
rather than single family residences as is the general pattern in the area.

It may be true that dividing the parcels into smaller individual lots would increase the tax base
and the applicant offers some evidence that tax rates are higher for properties it developed
elsewhere in a manner similar to that proposed for the PD. From a public perspective, however,
this would be an argument against providing for any multifamily rental properties at all. This
issue is addressed by the assignment of land to primarily multifamily land use categories in the
comprehensive plan. As a matter of policy, the City has identified a need for multifamily
residential use. The subject property is zoned for multifamily residential use consistent with the
comprehensive plans future land use goals. In addition, whilc the provisions in SMC
10.24.010(2) through (8) are essentially examples of use of the PD zone, there is no substantial
evidence that the proposal would fit into one of the examples.

In adopting Ordinance 1779, the City Council desired to update the Planned Development
Zoning District “through enhanced flexibility in design, architectural and environmental
innovation that results in more efficient, aesthetic and desirable development of land.” The
applicant asscris that the single family ownership of the lots would yield a more desirable
development of land, since the neighbors do not want multifamily residential development on the
property. Public comment indicates that thc pattern of ownership would not respond to
neighborhood concerns about the development pattern on the property. In addition, the
proliferation of driveways across the sidewalk required along South 5" Street is not clearly more
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cfficient or more aesthetically desirable than the limited road approaches that would be allowable
under the current zoning and subdivision standards. Under such circumstances, it is difficult to
conclude that the PD would result in more desirable development on the property.

There is also no substantial evidence that any feature of the land itself suggests that the proposed
rezone and subdivision would result in greater efficiency or aesthetic use from a public
perspective. Similarly, no evidence has been presented to indicate a contrast in maintenance
between the property as it would be developed and as it can be developed under current zoning.
The mere fact that the proposed development would use different lot and street dimensions does
not make the proposal more aesthetically appealing or more efficient. In short, without in any
way disputing the appropriateness of the applicant’s business objectives, there is an insufficient
basis to conclude that benefits contemplated by the purpose statement in SMC 10.24.010 will be
served by the approval of the proposed rezone.

b. Common open space in a planned development zone shall meet the
following requirements:

(1) The location, shape, size and character of the open space must be
suitable for the planned development;

(2) Common open space must be used for amenity or recreational
purposes. The uscs authorized for the common open space must be
appropriate to the scale and character of the planned development,
considering its size, density, expected population, topography and number
and type of dwelling units to be provided;

(3) Common open space must be suitably improved for its intended use,
but common open space containing natural features may be left
unimproved. The buildings, structures and improvements which are
permitted in the common open space must be appropriate to the uses
which are authorized for common open space and must conserve and
enhance the amenities of the common open space in regard to its
topography and unimproved condition.

SMC 10.24.080(a). As noted, where standards use general terms such as “suitable” or
“appropriate,” the burden lies with the City to show that the proposed project does not meet the
standards. The applicant has provided a plausible landscaping plan for the proposed open space.
It would provide at least some recreational opportunity and community benefit, though it is not
clear that the benefit would be substantial. Accordingly, the open space proposed would address
the requirements of SMC 10.24.080.

c. Applications for Planned Developments must submit a proposed subdivision map.
The map must comply with subdivision standards except that block and lot design requirements
may be reduced for good cause shown. SMC 10.50.041(d) and (e). In absence of a showing that
the proposed PD zone is consistent with the ordinance, the subdivision block and lot designs
reflected in the proposed plat map do not conform to the applicable design standards. A private
access road is not consistent with SMC 10.50.041(d)(4). Lot widths and depths do not conform
to SMC 10.50.041(c). Were the efficiency, desirability and aesthetic goals of SMC 10.24.010
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served by the project, good cause for departure from subdivision standards might also be shown.
Such is not the case.

From the foregoing findings, the Hearing Examiner makes the following
IV.  CONCLUSIONS.

1. The Hearing Examiner has jurisdiction to conduct an open record hearing on the
application for a PD rezone and associated subdivision, and make a recommendation to the Selah
City Council.

2. While persons participating in the hearing process may be inconvenienced by the
reopening of a hearing, inconvenience does not constitute prejudice to such parties.

3. Where there is a reasonable basis and useful purpose to be served by reopening a hearing,
no succeeding appeal has been initiated or recommendation by the City council has been
rendered, and the applicant consents to reopening the hearing, the Hearing Examiner may
reopen a hearing, accept additional evidence concerning an application and issue a new decision
or recommendation based on the consideration of the additional information.

4. The proposed rezone is consistent with the Selah Comprehensive Plan goals related to
propertics that have been designated for High Density Residential future land use, in that it not
provides for open space. However, additional protections are required 10 assure the legal
commitment of project properties to open space.

5. The applicant has not met it burden of showing that the proposed rezone promotes the
purposes and requirements of Chapter 10.24 SMC that would allow the relaxation of otherwise
applicable zoning regulations.

6. Because the application does not comply with Chapter 10.24 SMC, the proposed
subdivision does not comply with block and lot design standards established in Chapter 10.50
SMC.

7. Based on the noncompliance of the application with Chapter 10.24 SMC, a
recommendation of denial is appropriate.

8. Should the City Council approve the PD and preliminary plat notwithstanding the
recommendation for denial, the approval should be subject to the following conditions as
provided in the staff report and as modified based on the preceding findings:

1. The existing duplexes will require modification into individual, detached single
family dwellings, to qualify under the terms of the proposed planned
development.
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All design and/or improvement notations indicated on the preliminary plat are
included herein as conditions of preliminary plat approval.

Final lot dimensions and lot arca must substantially conform to the preliminary
plat unless otherwise amended during the public hearing process.

All final plans and specifications for private improvements must be prepared by a
Licensed Professional Engineer. Specifications for private improvements shown
on the preliminary plat are minimum specification that may be superseded by
conditions contained herein. Upon completion of construction and prior to final
plat approval final "as-built" construction plans and a written certification by a
Licensed Professional Engineer that said private improvements were completed in
accordance with the construction plans. These documents must be submitted to
the Public Works Department for storage.

Prior to May 26, 2011, or the recording of the final plat of “Fifth Street Estates"
whichever comes first, the developer shall, in conformance with the conditions
imposed during the approval of Short plat 913.79.08-02(2) construction the five
(5) foot wide sidewalk adjacent 1o the short plat along both South 5th Street and
Southern Avenue. If there is a failure to complete the required improvements the
City will utilize the previous bond to complete the improvements.

Once sidewalk installation is completed the proponent shall submit a surety bond,

or such other secure financial method acceptable to the City, in the amount of
15% of the cost of the sidewalk improvements as determined by the Public Works
Director to be held for a period of two years from sidewalk completion to
guarantee against defects in materials and workmanship.

The following note must be placed on the final plat map:

"The Fifth Street Estates Homeowners Association, and any
grantees or assignees in interest, hereby covenant and agree to
retain all surface water generated within the plat on-site, excepting
surface drainage from driveways serving lots 1 through 6.”

The “Declaration of Covenants, Conditions and Restrictions of' S™ Street Estates”
submitied with the application for rezone and preliminary plat shall be recorded
simultaneously with the final plat map.

The “Declaration of Covenants, Conditions and Restrictions of'5™ Street Estates”
shall be amended to provide for a dominant easement in gross to be held,
developed pursuant to the landscaping plan and maintained by the homeowners
association and not subject other terms in the CCRs providing for changes to
common areas. The easement language shall provide for appropriate intervention
by the City to protect the recreational easement pursuant to SMC 10.24.090.
Language 10 be included in the CCRs creating the recreational common open
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space area conscrvation cascment consistent with SMC 10.24.090 shall be
submitted to the City of Selah for approval by the City Attomey prior to recording
of the CCRs.

V. RECOMMENDATION.
The application by Torkelson Construction, Inc. to rezone property at 614 and 622 South Fifth
Street from Multifamily Residential to Planned Development and to subdivide the same property
into twelve lots, as specified in the application materials (File No. 912.79.10-01 and 914.79.10-
01), should be DENIED.

DATED THIS 13™ DAY OF SEPTEMBER, 2010.

PATKICK D. SPURGIN
HEARING EXAMINER
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BEFORE THE HEARING EXAMINER
IN AND FOR THE CITY OF SELAH

In the Matter of the Rezone, Plat and
Environmental Review for
Whispering View Estates

)

) Adjoining LandownerXgsBsi
) Opposing Whispering Viev
) Development

) (File Nos. 914.45.14-01,

) 912.45.14-01, 971.45.14-01)
)
)

Applicant: Torkelson Construction, Inc.

Property Owner: Carl L. Torkelson and
Candi R. Torkelson, husband and wife

I. Procedural History and Background Facts

Our office represents John and Helen Teske who resides at 182 Lancaster
Road, Selah, Washington (Tax Parcel No. 181425-33416) whose single-family,
residential home immediately abuts this proposed development on the north. The
Teskes and — as what will become clear at the open record hearing — the entire
neighborhood and community will be vehemently opposed to this proposed rezone
and plat because it is an illegal, overly dense, and incompatible development which
does not come close to meeting the legal standards for approval under the applicable
provisions of the Selah zoning ordinance. While this Brief is being submitted on
behalf of the Teskes, the facts and arguments set forth would be equally applicable to
any landowner opposed to the project in its immediate vicinity.

The Teskes already have submitted initial written comments in a March 30,
20135, letter opposing the development in response to a notice received from the City,
which should be part of the record of the pending proceeding. The facts and
arguments set forth in the letter will be supplemented by this Brief, and the arguments
and testimony to be provided at the open record hearing,.

A. Original Rezone Application and Plat.
Torkelson Construction, Inc. (hereafter “Applicant”) originally applied to

rezone and subdivide two parcels of R-2 zoned property in accordance with the
Planned Development provisions of the Selah zoning ordinance on January 10, 2014.
The original proposal would result in the subdivision of two lots totaling 3.97 acres of

HALVERSON | NORTHWEST P.C.

ADJOINING LANDOWNER’S BRIEF 405 East Lincoln Ave, |9s;gé 7aox 22550
Yekima, WA
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property into 48 extremely small, single-family lots and two common, open-space
parcels. The application and SEPA Checklist was signed only by Carl and Candi
Torkelson as both the Applicant and Legal Property Owner, even though they did not
own the property at the time. Until December 24, 2014, the property was owned by
the Bowers family. Attached to this Brief as Exhibit A is a copy of the Deed,
pursuant to which the Torkelsons acquired title to the property. The application was
never processed, in part, because of the failure by the City to conduct any
environmental review under the State Environmental Policy Act (SEPA) and
opposition by the neighbors. From a review of the original application, it also appears
that the application was not complete (and still may not be complete) under the
applicable provisions of the Selah zoning ordinance (SMC 10.24.030 and SMC
10.24.050). Promptly upon learning of the original application, the Teskes, through
our office and most of the neighborhood, put the City of Selah on notice that they
were opposed to the proposed development. The original application (which now
apparently has been resurrected), was put on hold by the Applicant.

B.  Prior Short Plats and Variance.

Instead of processing the rezone and dense plat up front through the detailed
review procedures of SMC 10.24 (the Planned Development zone), SMC 10.40, et
seq. (Selah’s rezone ordinance), and conducting environmental review of the
development up front in accordance with Selah’s SEPA ordinance (SMC Chapter
11.40, et seq.), which is now clear was always the Applicant’s intention, the Applicant
tried to start the development and construction process through what it thought was a
more simple process; namely, applying for contiguous short plats to divide the
property into eight lots and requesting a variance to serve the eight lots by a small
private road instead of a city street as required by Selah’s subdivision ordinance.
These applications were processed by the City, and opposed by our client and the
entire neighborhood under City of Selah File Nos. 915.45.14-02, 915.45.14-03,
913.45.14-02 and 913.45.14-04.

At the time, the Teskes’ and neighborhood’s opposition was based on the then-
applicant’s (not the owner’s) development intentions disclosed in the original Planned
Development, rezone and plat for Whispering View Estates (an intention the
Applicant, Planning Commission and, ultimately, the City denied or downplayed at
the public hearings). The City, following a July 22, 2014, Council meeting, narrowly
approved the short plat and variance with conditions, with Planning Commission
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members and Council concerned about the Applicant’s future development intentions
and the ability of future development to be served by a small, private, 20-foot wide
paved road on a 26-foot access easement. The record is clear that the variance
granted by the City was not approved to serve a 48-unit townhouse development,
which is now being re-proposed, but was only approved to serve an 8-lot short plat,
which legally could only support a maximum of 15 units (1 duplex on each vacant lot,
plus the existing single-family residence). Because of the inter-related nature of the
applications, and rather than summarizing the entire record of the short plats and
variance, the Teskes would request that the entire record of the short plats and
variance cited above be included as part of the record of the pending application, and
that it be delivered by the City to the Examiner prior to the hearing.

C. Potential Improper Construction.
After receiving approval of the short plats and the variance, Carl and Candi

Torkelson bought the property from the Bower family for $420,327. Shortly
thereafter, the Owner and Applicant applied for and obtained building permits, and
quickly constructed the small private road, and has built or is in the process of
building 6 or more townhouse units on the property (one per lot), with the obvious
intention and assumption that his 48-unit substandard plat and rezone would someday
be approved. No environmental review was done on his building permit applications,
despite the fact that it appears that more than 500 cubic yards of soil were cut and
filled to build the private road — a violation of Selah’s building code. The townhouse
units are built in a location that does not appear to meet setbacks, and were
constructed in a manner to prevent the expansion of the private street serving the
development. It is clear from the record that the Applicant’s variance to serve the
property by a private road was only for an 8-lot short plat, and not for a 48-unit
Planned Development and subdivision.

While not formally, part of the pending record, the City also accepted,
processed and approved a Class 2 Use for five additional units (for a total of six)
immediately in front of the Teskes’ residence. The application was processed over
the written objections of the Teskes, and a timely appeal has been filed. Collectively
attached hereto as Exhibit B are copies of the Notice of Development Application,
the Teskes’ written objections, the reviewing official’s Class 2 Use Decision, and the
Teskes’ Notice of Appeal. The reviewing official, Don Wayman, issued the Decision,
even though SEPA had not been completed, the proposal was obviously part of the
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same project being reviewed by the Examiner, and despite the fact he had an extreme
conflict of interest (because he lives in the development and the Applicant is his
landlord). To add insult to injury, the City then improperly and illegally granted
footings and foundation permits, and the additional units already are under
construction, despite repeated requests to issue stop work orders and hold construction
until Council can hear both the rezone and plat, and the Teskes’ appeal of the
improper Class 2 Use decision. The Teskes and the neighborhood continue to object
to the pending construction, which is clearly designed to take away Council and/or the
Examiner’s reviewing authority, forcing decision makers to choose between tearing
down a partially completed project or approving incompatible development. The
Teskes believe this process was intentionally designed by the Applicant (and perhaps
staff) to improperly influence both the Examiner and, ultimately, Council. The
undersigned has been practicing in the real estate and land use area going on thirty
years, and has never witnessed a more egregious example of improper permitting by a
city (granting building permits before a discretionary decision on a zoning application
has become final, and knowing a timely administrative appeal has been filed). The
Teskes, by and through counsel, will be making the legal and procedural arguments in
an appeal hearing before City Council, which has been tentatively scheduled for
August 25, 2015. As will be summarized to the Examiner at the hearing, the
Applicant’s attempts to build an identical development through the back door through
a series of Class 2 uses should be denied for the same reasons as its plat and Planned
Development rezone should ... the project simply is incompatible as laid out, with the
surrounding residential neighborhood.

D. Incomplete Environmental Review.
Environmental review on the application has been procedurally defective or

nonexistent. While a SEPA Checklist was filed by the Applicant with the original
application, the Checklist was completely insufficient to identify the environmental
effects of the project. No new SEPA Checklist and application was filed after the
Torkelsons became the property owner, as required by Selah Municipal Code, even
after material changes to the site plan were made. Environmental review should have
been conducted up front at the short plat and variance stage, or at least before more
units were approved through a Class 2 use process, especially where the development
intentions of the Applicant were clear and known by the City. Opponents believe that
the Applicant has disturbed more than 500 cubic yards of soil in building the private
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road, and grading and excavation permits should have been acquired by the Applicant
under the International Building Code adopted by the City of Selah.

No threshold decision required by SEPA for the project was made until
July 15, 2015. From a review of the record and discussions with Selah’s SEPA
responsible official, Tom Durant, it appears Selah did not use the optional
consolidated DNS process in WAC 197-11-355 (as adopted by Selah in SMC
11.40.100). Instead, it appears to have accepted comments, using a 2-step process for
accepting comments on the environmental impacts of the proposal. The Teskes and
other affected landowners continue to object to the lack of comprehensive
environmental review up front, and believe this to be a procedural defect that taints
the pending application. Both the Applicant’s and, in part, the City’s own actions in
this matter were designed to defer environmental review on a very significant
development that is incompatible with the surrounding area until it is partially
complete and approved. Based on the size, density and proposed changes in
development standards, as well as the significant traffic impacts of the proposal,
Teskes believe mitigation measures to lessen compatibility conflicts should have been
made.

Neither the Applicant nor the City have required or proposed any
environmental mitigation measures designed to mitigate or lessen the significant,
adverse impacts on the surrounding property owners identified in their March 30,
2015, comment letter, and as outlined to the City and Applicant in prior hearings on
the variance. The Applicant and the City wrongfully seem to be processing this
development as if it is allowed outright, as long as maximum gross densities are not
exceeded. As the Examiner has recently noted in his Somerset decision, this is simply
wrong. Here, a final MDNS issued by the reviewing official did not include a single
mitigation measure to ameliorate the capability conflicts outlined by the Teskes in
their written comment letter. This is not surprising, since the same reviewing official,
Don Wayman, already had approved six more units in front of the Teskes’ home in an
identical configuration to his planned development if he connects the separate
buildings by a nonstructural closet connector. Despite its obvious compatibility
conflicts, City staff to date has failed to impose any conditions to lessen the impacts
on the neighborhood. The Examiner and Council clearly have both the substantive
and SEPA authority to impose reasonable conditions on this development, and the
Teskes and the adjoining neighbors are asking that the City Examiner and City
Council do so if the development is not denied outright. Such conditions could
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include, without limitation, site screening fences, increased setbacks, wider roads,
additional parking requirements, height restrictions on the units — especially those
closest to the adjoining homes — additional greenspace, and a lower density. A
responsible developer concerned with impacts on the neighborhood would have
proposed reasonable mitigation measures up front. However, this one presumes he is
entitled to build what he wants as long as it meets density requirements. Again, this is
an argument the Examiner already has rejected in the past, and should do so again.

IL Impacts of City’s Final Decision in Somerset II Development

As the Examiner (and City) is aware, the Examiner recently recommended
denial (a recommendation that was adopted by City Council) in a very similar
development. See, e.g., In re Somerset II (Selah File Nos. 912.42.14-05 and
914.42.14-04). In Somerset II, an owner/developer was requesting the City to rezone
4.7 acres of R-1 zoned property to Planned Development to create 24 smaller lots than
allowed by the zoning ordinance in an attempt to maximize the density allowed under
the Comprehensive Plan. In a well-written decision adopted by Council, the
Examiner recommended denial of the application without prejudice, noting many
legal issues and defects that are present in the pending application, including in no
particular order the following:

e Applications for planned developments must meet the procedural and
substantive standards set forth in the Planned Development provisions of
the code (SMC 10.24.030 and SMC 10.24.050), the criteria for rezones
(SMC 10.40.050(c) made applicable to minor rezones, as set forth in SMC
10.40.070(a)), and the Selah subdivision or platting ordinance (SMC 10.50,
et seq.). Somerset 11, at 5.

o The residential densities set forth in the 2005 Selah Comprehensive Plan
are the maximum densities allowed, and are not targets for owners and
developers; and Plan policies encouraging economic growth are not the
same as maximizing residential densities (as is the Applicant’s
development intention in the present case). Id. at 6-7.

¢ Under the identical SMC provisions at issue here, an owner and applicant
cannot demonstrate Comprehensive Plan conformance where the proposed
density is inconsistent with the surrounding neighborhood and there is no
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Mr. Torkelson stated he had read them.
Chairman Munson asked Mr. Torkelson if there were any comments he would like to make?

Mr. Torkelson stated that hopefully the changes would solve any loop holes so there would not be
any more court cases.

Chairman Munson asked if along with the hearing there would be notices sent out to the area?
Mr. Davison stated yes within 600' of the proposal.

Commissioner Quinnell asked what regulates the lot size?

Mr. Davison stated whatever is approved.

Commissioner Quinnell asked if a Planned Development could be done in phases?

Mr. Davist;n stated yes. | .

Commissioner Quinnell asked if one of the phases was not completed properly?

Mr. Davison stated a stipulation would be put on the phases that if one is not done the project
approval is revoked.

Chairman Munson called for further comments or questions. Hearing none he read the Findings
and Decision. He read each item and the obtained a consensus of agreement with the
Commission

This matter having come on for public hearing before the City of Selah Planning Commission on
September 15, 2009, for the purpose of considering zoning ordinance text amendment #2009-01
to Selah Municipal Code Title 10, (Zoning Ordinance), Chapter 10.24 (Planned Development —
PD zone.)

The members of the Commission present were Munson, Quinnell and Roberts.

Legal notification pursuant to Selah Municipal Code was given on the 30th day of August 2009.
All persons present were given the opportunity to speak for or against the proposed text
amendment.

COMPREHENSIVE PLAN FINDINGS
Comprehensive Plan Goals and Policies
1. The proposed zoning ordinance text amendment will or will not, as indicated below,
further the following goals and their underlying policies of the 2005 City of Selah Urban
Growth Area Comprehensive Plan.
2.
GOAL

a. Promote orderly growth WILL FURTHER

PLANNING COMMISSION 3
MINUTES 09/15/2009



b. Avoid incompatible land uses WILL FURTHER

c. Encourage the provision of

housing to meet the needs of

all segments of the community WILL FURTHER
d. Preserve natural resources N/A

e. Protect against flooding
and drainage problems N/A

f. Maintain and improve air
and water quality N/A

g Maintain an efficient
transportation system : WILL FURTHER

h. Provide efficient and
effective public services
at the lowest possible
cost WILL FURTHER

COMPREHENSIVE PLAN CONCLUSIONS

2. Based upon consideration of the above factors and balancing any conflicting goals
and policies of the comprehensive plan, the proposed zoning ordinance text amendment
is consistent with the goals and policies of the comprehensive plan.

CHANGED CIRCUMSTANCES

3. The Planning Commission finds the following changes in circumstances which justifies
the proposed zoning ordinance text amendment:

The initial adoption and subsequent amendments made to, Selah Municipal Code Title
10, Chapter 10.24 does not include provide for expanded creativity, innovative design
and flexibility of development standards that the current proposal includes . The
Commission finds that with continued population growth and geographic expansion of
the municipal boundary there is a need to provide for greater Planned Development
zoning flexibility when developing property. Said text amendment is in furtherance of the
public health, safety and general welfare of the people within the City of Selah .

NEED FOR THE PROPOSED TEXT AMENDMENT

4, The Planning Commission finds that within the City of Selah and within Selah Municipal
Code Title 10 there is a demonstrated and/or recognized need to expand the opportunity
and flexibility of the Chapter 10.24 (Planned Development zone).

PLANNING COMMISSION 4
MINUTES 09/15/2009
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PUBLIC OPINION

5. ‘The public testimony that was oftercd was in support of the proposed text amendments.

ENVIRONMENTAL REVIEW
6. The Planning Commission finds that environmental review has been completed on the
proposal and further finds that such environmental review was adequate.
CONTROLLING FACTORS
The Planning Commission determines that findings numbered 1 - 6 to be the controlling factors in
its deliberations on the proposed zoning ordinance text amendment.
DECISION
The Planning Commission, based upon the aforementioned findings and controlling factors. finds
that the proposed zoning ordinance text amendment is in furtherance of the public heaith, safety
and general welfare of the people; therefore. the proposed zoning ordinance text amendment
should be approved.

Motion to approve by: Quinell Seconded by: Roberts

Vote: 3to 0

General Business
1. Old Business - None
2. New Business - None

Reports/Announcenients
Chainnan - None

|
2. Commissioners - None
3 Stafl - None

Adjournment
Chairman Munson moved (o adjourn the meeting, Commissioner Eagles seconded the motion,

The meeting was adjourned the meeting at 6:55 pm.

/'; C’M U. Yﬂ""

Chairman

PLANNING COMMISSION 5
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City of Selah

Council Minutes
March 23, 2010
Regular Meeting
Selah Council Chambers
115 West Naches Avenue
Selah, WA 98942
A, Call to Order Mayor Jones called the meeting to order at 3:59pm.
B. Roll Call
Members Present:  Keith Larson, Paul Overby, Summer Derrey, Kevin Jorgensen, Dave Smeback,
John Gawlik
Members Excused:  John Tierney
Staff Present: Frank Sweet, City Supervisor; Jerry Davis, Fire Chief; Gary Hanna, Deputy
Fire Chief: Stacy Dwarshuis, Police Chief; Joc Henne, Public Works Director;
Dennis Davison, Community Planner; Jeff Hagler, Parks & Recreation
Director
C. Pledge of Allegiance

Councilman Jorgensen led the Pledge of Allegiance. Pastor Mark Greise led the opening prayer.

D.

E
F.
G

H.

L

Agenda Changes
Public Appearances
Getting To Know Our Businesses

Communications

1. QOral
2. Written
Proclamations/Announcements

Consent Agenda

The Mayor read the Consent Agenda.

L. Approval of Minutes: Council Meeting March 9, 2010
2. Approval of Claims & Payroll:

Selah City Council Minutes 3/23/10



Payroll Checks Nos. 68056 — 68152 for a total of $135,646.14
Claim Checks Nos. 55845 — 55936 for a total of $129,741.82

* 3 Ordinance N - 1 Ordinance Amending the 2010 Budget for Repairs to Police
Department Vehicles

Councilman Smeback moved and Councilman Larson seconded to adopt the Consent Agenda as read.
By voice vote the Consent Agenda was adopted with Councilwoman Derrey abstaining.

L. Public Hearings

1. Public Hearing - Vacation of a Portion of East 3™ Avenue Street Right-of-Way Petitioned by
the City of Selah

Community Planner Dennis Davison asked Council Members to turn to the map on Page 3 in their packet for
J - 1 Public Hearing. He said the proposal is to vacate the north half of East 3 Avenue which lies between
the Villager Apartments and Treetop Warehouse 95. He said there are utilities in the south half. He said
there will be no disruption of access to either of the properties. He said the Planning Commission
recommends vacation. " '

Mayor Jones opened the Public Hearing. Seeing no one rise to speak, he closed the Public Hearing.
K. New Business
L. Old Business

1. Bus Shelters Proposal

Councilman Overby addressed Item L, Bus Shelters, noting we have received additional bids. He said the
lowest of the bids came from Daytech out of Toronto, Ontario. He said the local bidder is ASAP, noting the
Council previously discussed the value of dealing with businesses close to home.

City Supervisor Frank Sweet stated the bench is shorter on Daytech bid, which might be reflected in the
lower cost estimate. He said purchasing locally helps to guarantee that any warrantee work will be done.

Councilman Overby said he would recommend the local provider, particularly since Yakima Transit is
looking at ASAP too.

The City Supervisor noted that if Yakima Transit had not thought ASAP looked like a good provider, they
would not have recommended them to the City of Selah.

Councilman Larson moved to approve the proposal of Councilman Overby and City Supervisor Sweet
to purchase bus shelters from ASAP. Councilwoman Derrey seconded. Roll was called. Councilman
Larson — yes; Councilman Overby — yes; Councilwoman Derrey — yes; Councilman Jorgensen — yes;
Councilman Smeback — yes; Councilman Gawlik — yes. Support was unanimous.

M. Resolutions

N. Ordinances

Selah City Council Minutes 3/23/10 2



77N Councilwoman Derrey recused herself from consideration of N - 1 and left the room.

1. Ordinance Vacating a Portion of E. 3" Avenue Right-of-Way East of So. Wenas
Avenue (File:919 67-10-01)

Community Planner Dennis Davison called attention to the Findings of Fact and asked the Council to adopt
those first.

Councilman Overby moved and Councilman Jorgensen seconded to adopt the Findings of Fact. Roll
was called. Councilman Larson — yes; Councilman Overby — yes; Councilman Jorgensen — yes;
Councilman Smeback — yes; Councilman Gawlik — yes. Support of those present and voting was
uhanimous.

Councilman Larson moved approval of the Ordinance Vacating a Portion of E. 3™ Avenue Right-of-
Way East of So. Wenas Avenue (File:919 67-10-01). Councilman Overby seconded. Roll was called.
Councilman Larson — yes; Councilman Overby — yes; Councilman Jorgensen — yes; Councilman
Smeback — yes; Councilman Gawlik —yes. Support of those present and voting was unanimous.

2 Ordinance Amending the 2010 Budget for Repairs to Police Department Vehicles

Councilwoman Derrey resumed her seat on the Council.

- 3. Ordinance Adopting Amendments to Selah Municipal Code Title 10.50.041 (Subdivision)
N Design Standards and Specifications

Community Planner Dennis Davison stated that Ordinance N - 3 addresses changes to Selah Municipal Code
proposed by the Planning Commission and the Fire Department. He explained that these changes originated
as a result of going through the process of Planned Development proposals. He said City Code did not allow
for private roads inside the City, but proposed Planned Developments for a gated community might well call
for private streets. He emphasized that the changes would only allow private streets in Planned
Developments and that Council has the power to place rules for planned developments. He said the Planning
Commission has been working on this and has held four public hearings on these proposed changes. He said
the Planning Commission's recommends adoption.

Councilman Gawlik called the Planner's attention to Section 5 sub-paragraph 8 dealing with cul-de-sacs. He
asked what would guide the Public Works Director in determining the width and radius of industrial and
commercial cul-de-sacs. He asked if it would be Fire Code.

The Community Planner responded that the Public Works Director would likely base his decision on the
required turning radius for commercial trucks.

Councilman Gawlik referred to the next page, Section 3 paragraph (a) which references minimum right-of-
way in alleys. He noted it makes no reference in the existing ordinance or the amendment as to what the
surface of that alleyway should be. He asked if the City is asking for a paved or impervious surface.

The Planner responded that the standard is a minimum grave) surface and it has to be approved by the PC
/"™ and the Council.

Selah City Council Minutes 3/23/10 3



Councilman Gawlik asked what the City can do to have future developments to have surfaces paved where

777 alleyways are going to be developed. The Planner said the City could just require that on the preliminary

plant.

Mayor Jones noted that in the past three years the City has paved all of its alleys. He said he likes paved
alleys, but they are harder to tear up to make utility repairs.

Councilman Overby asked if Councilman Gawlik is suggesting adding that as a requirement.
Public Works Director Joe Henne noted we've already torn up two of our paved alleys for sewer connections.

Councilman Gawlik said we're going to have the mandate for dust abatement and storm water, so we should
be looking ahead at that in terms of our development.

The Community Planner said we have several private streets in town, but it's still going to be up to the
Council to approve Planned Developments.

Councilman Jorgensen asked if part of that consideration would be whether those streets are connectors with
other public streets. He suggested the Planner was primarily referring to gated communities.

Planner Davison gave the example that if someone wanted to put in a planned development and block off
access up 16" Street, staff would obviously oppose that. When asked whether the Council should go ahead
and adopt this or take it back to the Planning Commission, Mr. Davison said he would prefer adoption now.
He said the Planning Commission can then work on amendments, and he will bring those back to Council.

Councilman Overby moved approval of the Ordinance Adopting Amendments to Selah Municipal
Code Title 10.50.041 (Subdivision) Design Standards and Specifications. Councilman Larson seconded.
Roll was called. Councilman Larson — yes; Councilman Overby - yes; Councilwoman Derrey — yes;
Councilman Jorgensen — yes; Councilman Smeback — yes; Councilman Gawlik - yes. Support was
unanimous.

0. Communications
1. Oral

P. Reports/Announcements

1. Mayor

2. Council Members
3. Boards

4. Departmental

a Yakima Transit — February Billing and Ridership
Police Chief Dwarshuis renewed his invitation to Council Members to participate in Friday's training.

Parks & Recreation Director Jeff Hagler reported that the Yakima River Canyon Marathon this weekend, the
10" anniversary. He reported the hotel is full for this weekend.

Selah City Council Minutes 3/23/10 4



~ Public Works Director Joe Henne reported that Public Works is still working on the control room for Well 8.

' He state this week is the first reading for utilities. He said the East Goodlander Road Project is not dead;
they are waiting to see if the news jobs legislation will be passed. He noted he wants to apply for 2" round
CMAQ money for dust abatement and is talking with the County about South Rushmore Road south of East
Naches. He said the surface transportation money is coming back, so he's working on an application to
reconstruct Park Ave from First to Third. He noted that unfortunately would eliminate some parking.

Councilman Smeback asked if those monies can be used to buy additional parking.
The Public Works Director said no, noting we're utilizing our own property for our own uses.

Mayor Jones stated they took out old flowering plum trees out at Palm Park, and he recommended taking out
the pine too. He praised Joe's idea for tiering at Wixson.

Councilman Smeback asked when they will repair Crusher Canyon.

The Public Works Director said there was a lot of water, but they haven't seen all of the damage there yet.
He said he would rather wait to minimize the amount of asphalt they'll need.

Community Planner Dennis Davison reported they have had 4 short plats approved in the last months. He
said the Boundary Review Board has the Johnson-Snodgrass annexation. He noted Matson is all filed and
recorded. He reported that once East 3 Ave is recorded, that should facilitate SR 823. He concluded by
saying the Planning Commission is working on more changes to the Code.

/™ Councilman Gawlik reported having attended the COG meeting last week where the topic was EMS and
data-sharing. He said an inter-agency agreement is forthcoming, and that represents an ongoing budgetary
issue.

Mayor Jones reported he has been looking for a representative to Planning Commission. He said he
approached two leaders from the South Selah neighborhood, and one refused, and he never heard back from
the other. He reported that he recently appointed contractor Carl Torkelson to the Planning Commission. He
said the Valley Mayors met the other night and the EMS Director was there and reported EMS would run an
EMS levy a year early. In response to her report that they want to increase the amount of the levy, the
consensus of mayors was not to raise it, rather to keep it at the same level for ten more years.

Q. Executive Session
No Executive Session was scheduled.
R. Adjournment

Council Member Larson moved, and Council Member Jorgensen seconded that the meeting be
adjourned. By voice votc, the motion passed unanimously.

e

The meeting adjourned at 4:38pm. ] )

~ SN N\

™ Robert L. Jone?dé&or
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ORDINANCE NO. _ /779

AN ORDINANCE AMENDING SELAH MUNICIPAL CODE, TITLE 10,
CHAPTER 1024 PLANNED DEVELOPMENT (PD) ZONING DISTRICT

WHEREAS, the City Council desires to amend Selah Municipal Code (SMC) Title 10, Chapter
10.24 adopted in 2004 as Ordinance 1634; and;

WHEREAS, the City Council desires to update the Planned Development Zoning District
through enhanced flexibility in design, architectural and environmental innovation that results in
more efficient, aesthetic and desirable development of land, and;

WHEREAS, the City Council desires to adopt these amendments to protect the general welfare,
health, and safety of the citizens of the City of Selah; and;

WHEREAS, amendment of SMC Title 10, Chapter 10.24 was reviewed and recommended for
adoption by the Planning Commission after the Commission conducted a hearing on September
1, 2009; now, therefore:

THE CITY COUNCIL OF THE CITY OF SELAH, WASHINGTON, DO ORDAIN AS
FOLLOWS:

Section 1, Selah Municipal Code, Title 10, Chapter 10.24.010 Purpose, codified as Section
10.24.010 Purpose, is hereby amended to reed as follows:

10.24.010 Purpose. A planned development zone approved in accordance with this chapter shall
be a separate zoning district. Regardless of underlying zoning requirements, a planned
development zone may permit all proposed uses and developments that can shown to be in
conformance with the policies of the comprehensive plan. A planned development zone may be
permitted at any location subject to the provisions of this chapter. Approval of a planned
development zone shall modify and supersede all regulations of the underlying zoning district.
An applicant may also file a subdivision or binding site plan application which, if filed, may be
processed concurrently with the planned development 2one application.

The purpose of this chapter, providing for the establishment of a planned development zone, is to
allow new development that is consistent with the comprehensive plan but that would not be
readily permitted in other zoning districts due to limitations in dimensional standards, permitted
uses, or accessory uses. In addition, planned development zones may:



Section 2. Selah Municipal Code, Title 10, Chapter 10.24.010(1), codified as Section
10.24.010 (1), is bereby amended to read as follows:

(1)  Encourage flexibility in design and development that are architecturally and
environmentally innovative, that will encourage a more creative approach in the
development of land, and which will result in a more efficient, aesthetic and desirable
utilization of the land than is possible through strict application of standard zoning and
subdivision controls; provided, that subdivision controls are applicable to planned
development zoning only when a planned development zone application is combined
with a proposal to divide land into lots;

Section 3. Selah Municipal Code, Title 10, Chapter 10.24.030(1)(n), codified as Section
10.24.030 (1)(n), is hereby amended to read as follows:

(n) Proposed subdivision map, in the event the proposed planned development
application is combined with a proposal to divide land into lots, identifying proposed lot
configuration and size in square feet),

Section 3. Selah Municipal Code, Title 10, Chapter 10.24.050(1)(e), codified as Section
10.24.050 (1)(e), is hereby amended to read as follows:

(¢)  Subdivision map, in the event a proposed planned development
application is combined with a proposal to divide land into lots, identifying proposed lot
configuration and size in square feet),

Section 4. Selah Municipal Code, Title 10, Chapter 10.24.060(5), codified as Section
10.24.060 (5), is hereby re-numbered to read as follows:

(6) Compliance with this chapter.

Section 5. There is herein enacted a new subsection 10.24.060(5) to the Selah Municipal
Code, Title 10, Chapter 10.24.060 to be codified as Section 10.24.060 (5), to read as follows:

(5) Compliance with the city’s subdivision code, if a proposed planned development
application is combined with a proposal to divide land into lots;

Section 6. This ordinance is severable. If any section, subsection, paragraph, sentence,
clause, phrase or other portion of this ordinance is for any reason held to be invalid or
unconstitutional by any court of competent jurisdiction, such invalidity shall not affect the
validity of the remaining portions of this ordinance.



Section 7. This ordinance, being an exercise of the police power specifically delegated to
the City Council, is not subject to referendum and shall be in full force and effect at 12:01 a.m.
on the first day after its adoption and publication as provided by law.

PASSED AND ADOPTED BY THE CITY COUNCIL OF THE CITY OF SELAH
WASHINGTON this 13® day of OCTOBER, 2009.

APPROVED AS TO FORM:

m

ORDINANCENO. 1719




Exhibit I



City of Selah, Washington
Office of the Hearing Examiner

South Fifth Street from Multifamily
Residential to Planned Development.

Application for a Rezone ) Seclah File Nos. 912.79.10-01;
) - 914.79.10-01
By Torkelson Construction, Inc. )
) "HEARING EXAMINER
To Rezonc Property at the 614 and 622 ) RECOMMENDATION
)
)
)

L INTRODUCTION.

Torkelson Construction, Inc. (“Torkelson™) has applied to rezone and subdivide property at 614
and 622 South Fifth Strcet in accordance with Planned Development provisions of the Selah
zoning ordinance. The name of the project proposal and subdivision is “Fifth Street Estates.”
The property has been partly developed into duplexes. Footings have becn installed for further
dwelling structures. The proposal would result in the subdivision of the existing 2 lots into 12
lots, providing for a single family residential structure on each of the lots. An open record
hearing on the proposal was conducted June 23, 2010. The Hearing Examiner viewed the site on
the same date. The Community Planner provided a staff report prior 1o the hearing, which is
included in the hearing record. Public comment was provided by Jane Williams and Kathy
Hoffert. The Community Planner also provided a copy of comment letter provided by Dave
Hoffert for the record at the hearing (designated as Hearing Exhibit 1). The hearing record was
held open for 7 days to allow the city staff and the applicant to provide additional responses to
the Dave Hoffert letter.

On July 27, 2010, the Hearing Examiner issued a recommendation for denial of the application
because it was not consistent with the comprehensive plan provisions for open space in High
Density Residential areas, and did not meet the requirements of Chapter 10.24. SMC.. On July
28, 2010, Selah City Superintendent Frank Sweet sent a letter to the Hearing Examiner by
telefacsimile that inquired as 10 whether the hearing in the matter could be reopened. By a letter
dated July 29, 2010, the Hearing Examiner indicated as follows:

I am in receipt of your request to reopen the hearing in the referenced
matter due to concerns that applicant may not have had notice of the
necessity for providing substantial evidence to support findings regarding
compliance with SMC 10.24.010. You also note that, understanding the
necessity for such evidence, the applicant is prepared to provide it. Iinfer
from your letter that the applicant supports reopening the hearing as the
best means for putting such evidence in the record. Assuming the inference
is true, and since substantial prejudice to any other party appears unlikely
from reopening the proceeding, I belicve that reopening the hearing will
potentially improve the quality of the record and analysis supporting a
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“project design, construction or amenities” warrantying densities and lot
sizes different from the surrounding community. Id. at 7.

A much less dense planned development and plat was not compatible with
the Comprehensive Plan, and was not in harmony with the surrounding
area where 24 lots were proposed on 4.7 acres ... in the present case, a
much higher density is being proposed (48 lots on 3.97 acres with much
smaller, average lot size).

The City’s review of Planned Development applications “is not merely a
matter of assuring the proposal meets the limitations on maximum density.”
Id atll.

The density references in Selah’s Comprehensive Plan are “density
limitations, rather than a desired density target ...”. Id. at 12.

Noting that the rezone criteria in the Selah Municipal Code may overlap some
of the approval criteria in its Planned Development ordinance, the Examiner found
that the 24-lot development being created through a rezone and plat should not be
approved because the Applicant failed to demonstrate compliance with required
rezone criteria, among other things finding:

e The proposed density was inconsistent with established policies in the

Comprehensive Plan and surrounding neighborhood. /d.

The Applicant failed to provide and the City failed to demonstrate any
showing of public need for R-1 developments on much smaller lots than
required by the Selah zoning code. Id. at 13.

The Selah zoning ordinance requires a showing of changed circumstances
in the use of the surrounding area since the last rezone, and none could be
shown because the entire surrounding area was still a lower-density
residential neighborhood. /d. at 14.

The public testimony was overwhelmingly against the proposal, and was
not the mere assertion of community displeasure, but because of
demonstrated inconsistencies with the rezone criteria and stated policies in
the Comprehensive Plan, which among other items had express objectives
to maintain and upgrade the characters of existing residential
neighborhoods and encourage new residential development to approximate
existing residential densities (Objectives HSG 1 and HSG 2).

(U8
(¥, ]

When the Examiner reviews the complete record of the pending application,
the neighborhood is confident that he will come to the same conclusion as in the
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initial Somerset II development, that the Applicant failed in its burden to show that
the Planned Development involving extremely tall townhouse units on extremely
small substandard lots in a primarily low-density, single-family, residential
neighborhood meets the legal criteria under the Selah Municipal Code. In fact, the
Teskes would submit, based upon the application itself and the partially as-built
environment, that the Torkelson development under construction is even more
inconsistent with the required criteria and character of the neighborhood. He is
proposing a residential density of over 12 (48 lots on 3.97 acres) with an average lot
size around 3,000 square feet, where the minimum lot size under existing zoning is
9,000 to 21,780 square foot lots depending on the lot slope. The entire 48-unit
development is being proposed to be served by a 20-foot, private, paved road with
steep slopes that intersect Goodlander Road with site distance issues. Finally, almost
none of the normal development criteria for residential development are being met
(setbacks, lot size, impervious coverage, service by private street, et cetera). The
Torkelson’s plat could not legally be approved under existing zoning.

The maps, pictures and as-built environment should clearly demonstrate to the
Examiner that what is being proposed is a mini, view blocking, non-owner occupied,
townhouse city completely inconsistent with the surrounding neighborhood that is
designed for one purpose — and one purpose only — to allow the Applicant to monetize
its property and maximize the number of rental units it can erect on the property. This
was not what Selah’s Planned Development ordinance is or should be used for as the
Examiner clearly recognized in the Somerset II decision.

As a procedural side note and as the Examiner is aware, the original developer
in Somerset II actually appears to have withdrawn the original planned development
rejected by the Examiner, and instead re-filed a substantially modified application as a
conforming plat. Substantial changes to the project design were made to mitigate
impacts on adjoining residential neighborhoods. In this case, however, not only is the
developer unwilling to modify his 48-unit planned development, but he continues to
take the position he is entitled to build it as a matter of right (whether as a Planned
Development or Class 2 review), and continues to construct the same project up
through and including the date of this hearing, daring the City or Examiner to stop
him. Based on obvious compatibility conflicts and concerns, the Teskes and the
entire neighborhood will be asking the Examiner to make a recommendation to deny
or impose conditions designed to mitigate compatibility conflicts, both of which will
require portions of the as-built development to be torn down. The Selah City
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Attorney, Bob Noe, has represented that he advised the City and Applicant that the
Applicant is “building at his own risk.”

IIL. Legal Analysis

As their March 30, 2015, comment letter and opposition in the related short
plats and variance application will attest, the Teskes’ clear position is the ill-
conceived Whispering View Estates development should not be allowed (whether as a
Planned Development or incrementally through a Class 2 Use Application). Because
of the direct and adverse impacts of this proposed development on their home and its
inconsistency with the lot size, aesthetics, density and character of the surrounding
neighborhood, the project should be denied. They believe no consideration should be
given to the construction already undertaken by the Applicant at its own risk, and
believe that current construction efforts and building permit applications also have
failed to meet adopted development standards. There are no mitigation measures
which can lessen the impacts on the surrounding R-1 zoned neighborhood. Simply
stated, 48 view-obscuring townhouses designed for rental — as opposed to owner-
occupied — use, served by a small, private street flowing onto a substandard arterial
(Goodlander Road) fails to meet development standards, and should be denied.

A.  Procedural Defects.

While the record in the pending application is still being developed, the Teskes
and those opposed to this development believe there are multiple procedural defects
with the pending application that should result in its summary denial, or even refusal
to process, including but not limited to (1) the application was not signed by the
Property Owner, but only the Applicant, and a complete application should have been
resubmitted after the Applicant acquired the property (see, SMC 10.24.010(1) and
SMC 10.40.030(2)); (2) similar to the defects in Somerset II, the procedural
requirements for complete planned development and rezone applications have not
been met for a preliminary or final development plan, which is critical for the
Examiner, City and neighborhood to fully evaluate the impacts of the proposal (see,
SMC 10.24.030-050, SMC 21.05.050); (3) environmental review has been improperly
postponed, late and inadequate, and the City and Applicant have failed to demonstrate
prima facia compliance with the procedural aspects of SEPA (see, SMC 11.40.050,
SMC 11.40.065 and SMC 11.40.310); (4) the City has improperly issued building
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permits without upfront environmental review in violation of SEPA policies and
procedures, including requirements that environmental review of significant
developments be conducted up front instead of deferred for later review (see, e.g.,
WAC 197-11-060(4)(d); see also, King Cnty. v. Washington State Boundary Review
Bd. For King Cnty., 122 Wn.2d 648, 662-63, 860 P.2d 1024, 1032 (1993)); (5)
grading permits and environmental review under SEPA should have been required for
excavation for greater than 500 cubic yards of soil (see, SMC 11.40.110(a)&(¢) and
WAC 197-11-800(1)b) ... it appears the Applicant and Owner has cut and filled
substantial amounts of soil for the road in preparation of a development without the
required grading and excavation permits; and (6) there may be one or more defects in
required notifications to adjoining landowners (the Teskes did not receive timely
original notification of the March 10, 2015 Amended Notice of Development
application apparently because of a mistake in a list provided by the County to the
City of Selah, and the neighbors and neighborhood never received any notices of a
prior rezone of the property from R-1 to R-2 years ago which purported to change to
the development standards applicable to the property, and required notice of
environmental determinations relating to the project may not have been made).

In this case, the Applicant’s development documents are missing many of the
same materials as the application denied in Somerset II, and the City should withhold
any required notice of completeness, or the Examiner should recommend denial until
the information is provided. As the Examiner noted, the specific elements of the
required planned development plan and program cannot be read to be superfluous,
and applicants must provide the City with all of the items set forth in SMC 10.24.030
and 10.24.050. A partial application is not good enough and the City should not be
required to process a Planned Development proposal where program elements are
missing. Similar to Somerset II, it appears materials in the record on the current
application are completely missing, regarding:

e open-space adequacy and protection;

e preliminary plans, elevations of typical buildings and structures, including
general height, bulk, number of dwelling units, and the exterior appearance
of the buildings or structures;

e approximate location, height, and materials of all walls, fences and screens;

e a statement of the goals and objectives, i.e., why it would be in the public
interest and be consistent with the Comprehensive Plan; and

e restrictive covenants.
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As the Examiner properly noted, without all information and elements,
substantial conformance with the Comprehensive Plan (which is an express criteria in
both the planned development and rezone ordinance), cannot be determined. In the
present case, the City should not process the application and set a public hearing until
it confirms that all information is complete, that all environmental information and
documents have been submitted after receiving a properly completed application
signed by the Property Owner. In this case, the City seems to be processing an
outdated, old, incomplete January 2014 application that was signed by the Applicant
only or one that was materially modified without new notices to interested parties.
The fact that the Applicant ultimately acquired the property does not cure this
jurisdictional procedural defect.
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B. The Application Fails to Meet the Rezone Criteria.
In his Somerset II decision, the Examiner analyzed whether rezones to the

Planned Development (PD) zone required compliance with the criteria for rezones set
forth in SMC 10.40.050(c), the criteria set forth in Selah’s Planned Development
ordinance (10.24.060), or both. Until and unless the relevant provisions of the Selah
Municipal Code are amended by the City Council, it is clear that both sets of
standards must be satisfied with the rezones of Planned Developments.

As noted in his Somerset II decision, the Examiner and City are required to
give provisions in the zoning ordinance effect based upon their plain meaning (Dept.
of Ecology v. Campbell & Gwinn, L.L.C., 146 Wn.2d 1, 9-10, 43 P.3d 4 (Wash.
2002). City staff appropriately has given the rezone, plat and environmental review
separate numbers, and the City historically has reviewed Planned Development
applications using both criteria (see, e.g., Somerset II and Torkelson Constr., Inc. v. S.
Selah Neighborhood Ass’n (2005)). While as the Examiner noted, there are
significant overlap between the criteria, the City’s rezone criteria includes some
additional required and very important items when a developer seeks to change the
character of the neighborhood, including (1) a requirement to show the public need
for the proposed change; (2) whether substantial changes in circumstances exist to
warrant the amendment; and (3) the suitability of the property in question for uses
permitted under the proposed zoning (see, SMC 10.40.050(c)(3),(4)&(7)). These
additional criteria are important because of the rezone applicant’s burden to show
compliance with all applicable criteria using substantial evidence, whether it be major
or minor. Henderson v. Kittitas Cnty., 124 Wn. App. 747, 845, 100 P.3d 842 (2004).
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In addition to putting the burden to justify a rezone squarely on the Applicant,
courts evaluating rezones require compliance with the following general principles:

(1) there is no presumption of the validity favoring the action of rezoning;

(2) the proponents of the rezone have the burden of proof in demonstrating
that conditions have substantially changed since the original rezoning; [and]

(3)  the rezone must bear a substantial relationship to the public health,
safety, morals or welfare.

Ahmanne-Yamane, LLC v. Tabler, 105 Wn. App. 103, 111, 19 P.3d 436
(2001); Bjarnson v. Kitsap Cnty., 718 Wn. App. 840, 845, 899 P.2d 1290 (1995); and
Parkridge v. City of Seattle, 89 Wn.2d 454, 462, 573, P.2d 359 (1978).

While some jurisdictions and case law have softened the requirement to show
changed circumstances where an application clearly is consistent with the
Comprehensive Plan (see, e.g., Save Our Rural Environment v. Snohomish Cnty., 99
Wn.2d 363, 370-71, 662 P.2d 816 (1983)), the City of Selah, through its zoning
ordinance and history have failed to do so. The Selah Municipal Code clearly
requires an applicant to show a substantial change in circumstances to warrant
amendment to the current designation or zone (SMC 10.40.050(c)(4)). In fact,
Council for the City of Selah previously has argued in Superior Court for Yakima
County, that a showing of changed circumstances is “pivotal” and contemplates a
showing of a change in the nature of area and how nearby properties are being put to
use. In re Matson Fruit Company v. City of Selah, Yakima Superior Court Cause No.
07-2-04502-2 and S. Selah Neighborhood Ass’n v. City of Selah, Yakima County
Superior Cause No. 05-2-03370-2. In the present case, the record will show
absolutely no substantial change in circumstances in the area surrounding the
proposed Whispering View Estates development that has now been improperly started
by the Applicant. The uncontroverted testimony and evidence at the hearing will be
that the area in and around the property remains R-1 zoned, suitable for low-density,
residential development. As the Examiner noted in Somerset II, whether for a lack of
changed circumstances under the rezone criteria or a failure to demonstrate Comp
Plan consistency and harmony with the surrounding area under the Planned
Development criteria, dense plats inconsistent with the neighborhood that do not meet
normal development standards should be denied.

Selah’s Planned Development zone and zoning provisions were not designed to
circumvent the normal platting and development standards for dense, single-family
developments. In an R-2 zone, all that this Applicant is entitled to do outright on the
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property is to build a single duplex unit on each of its remaining seven undeveloped
lots (there is already a single-family residence on one of the lots). The Applicant has
chosen to start construction of single-family and multi-family (not duplex) townhouse
units at locations which prevent the private road from being expanded to a public
street, and seems to assume that someday it is going to be able to build a development
similar to the one proposed. The Applicant clearly is building “at its own risk” and
neither the City nor the Examiner is under any obligation to take into consideration
the as-built environment of the property, which may be illegal in any event. A simple
review of the map and the pictures of what the development will look like (whether
the units are physically connected or not) — if it is allowed at full build out — looks like
a dense, separate townhouse city sandwiched between the community’s high school
and high quality, low-density, single-family, residental development. Such a
development would epitomize an illegal spot zone.

Washington courts have long condemned “spot zoning”. Smith v. Skagit Cnty.,
75 Wn.2d 715, 743, 453 P.2d 832 (1969); Save the Neighborhood Environment v. City
of Seattle, 101 Wn.2d 280, 286, 676 P.2d 1006 (1984); and Chrobuck v. Snohomish
Cnty., 78 Wn.2d 858, 872, 480 P.2d 489 (1971). The illegal spot-zone concept stills
survives case law today, even post-Washington’s Growth Management Act.
However, as will be set forth below, a proper application of the City’s rezone and
Planned Development criteria would essentially require the denial of the current
application and are designed to prevent illegal spot zones from happening. Again, the
Examiner recognized this concept in denying the Somerset II development when he
stated that Planned Development review is not merely a matter of ensuring the
proposal meets the limitations on maximum density, and a developer’s desire the
maximize density to the detriment of surrounding neighborhood does not meet the
Applicant’s burden.

Taking the eight required rezone criteria set forth in SMC 10.40.050(c) in
order, the Teskes’ and neighborhood’s position is as follows:

(1) The proposed rezone is inconsistent with and violates the goals and
objectives of the Comprehensive Plan in multiple respects, including failing to
encourage economic growth (Objective LUGM 3), failing to upgrade the character of
existing residential neighborhoods (Objective HSG 1), failing to encourage residential
development to approximate existing residential densities and housing mix levels
(Objective HSG 2), failing to minimize the negative impacts of medium-density
projects on adjacent low-density residential areas (Objective HSG 3), and failing to
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encourage residential construction that is compatible with existing residential
construction (Objective HSG 4). The average proposed lot size appears more than
three times less than the minimum allowed in the current zone, and is probably ten
times less than surrounding area. The density is not warranted, and the Applicant has
made absolutely no showing that a higher density than allowed under the current R-2
zone should be approved based on the quality of project design, construction or
amenities. To the contrary, the developer is proposing no amenities that would
mitigate its impact on the surrounding area.

(2) The public facilities, especially the roads, are not adequate. A 20-foot
private road is not designed to handle the 480 trips per day from a 48 unit
development, and traffic impacts on Goodlander Road in violation GMA concurrency
standards would be substantial.

(3) The Applicant has demonstrated no public need for the proposed zone
change, and there is still plenty of R-1 and R-2 zoned land available for development
in the City of Selah. The Applicant’s private desire to maximize the number of non-
owner occupied townhouse units he can cram onto one piece of property to make
money is not a public purpose.

(4) There is no substantial change in circumstances that warrant amendment to
the current R-2 zone. The surrounding area has not changed at all. The Applicant’s
road building and current construction efforts do not amount to changed
circumstances, and there is nothing to prevent the Applicant from developing the
property consistent with its current R-2 zoning designation.

(5) The testimony at the public hearing will be overwhelmingly against this
proposal and will not amount to simple community displeasure, but will be based on
legitimate compatibility concerns.

(6) A simple review of the development map with the aerial map of the area
and a site visit will confirm that a 48-unit townhouse development next to high-
quality, low-density, single-family homes are not compatible, and the
owner/developer has consistently refused to even consider mitigation measures,
including site screening, blended-density, height restrictions, et cetera.

(7) The R-2 zoned property is entirely suitable for R-2 type duplex
development, or if the Applicant chooses (as it appears to have done), it could easily
build one, single-family house on each lot. There is simply no need to change the
zone, other than the Owner/Applicant’s desire to improve the income-generating
capacity of the property it recently bought.
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(8) While a planning staff report has not been provided, it is hoped that the
City Planning Staff will recommend denial consistent with the Somerset II decision.
It would also be hoped and assumed that the City Public Works Department would
have significant concerns about whether or not the development meets development
criteria, including the normal requirement that plats be served by City streets, and that
traffic impacts meet GMA concurrency requirements (RCW 36.70A.070(6)(b)). The
adjoining property owners believe that Goodlander Road does not meet concurrency
requirements, and there has been no demonstration by the Applicant or City that
transportation improvements sufficient to handle all traffic from the proposed
development will be in place, financed and completed by the time the project is built.
There are no curbs, gutters, sidewalks, or bus stops proposed on the north side of
Goodlander Road. Site distance issues exist at the intersection between the private
road and Goodlander Road, and there are no left turn lanes proposed for Goodlander,
due to right-of-way acquisition problems.

In summary, this Applicant will have difficulty demonstrating that any
substantial evidence exists to meet any of the eight rezone criteria. The burden is not
on the neighbors like the Teskes to prevent improper change to their neighborhood,
but is squarely on the Applicant and, ultimately, the City Council to show that
substantial evidence exists to meet all eight rezone criteria to prevent an illegal spot
zone. This application is even a more egregious example than Somerset II of an
application that should be summarily denied because it is simply based on an
owner/applicant’s desire to maximize density on property to the detriment of the
surrounding neighborhood.

C. The Application Fails to Meet the Purpose and Criteria of Selah’s

Planned Development Zoning District.
The proposed application also fails to meet the stated purpose and development

criteria set forth in Selah’s Planned Development zoning provisions (SMC 10.24, et
seq.). The stated purpose of the Planned Development zone is to allow new
development “consistent with the Comprehensive Plan” that would “encourage
flexibility and design and developments that are architecturally environmentally
innovative, that will encourage a more creative approach in the development of land,
and which will result in a more efficient, aesthetic and desirable utilization of land
than is possible through strict application of zoning and subdivision controls ...”.
SMC 10.24.010(1). There is nothing architecturally and environmentally
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innovative at all about the proposed use of the land. This is simply another
attempt by a well-known Selah developer, whose speciality is non-owner occupied,
dense, townhouse-type developments to maximize the number of units that can be
squished on a piece of property to the detriment of neighbors. There is no creative
use of open space, no creative use of restrictive covenants, no design provisions
desired to blend the development with the surrounding neighborhood. To the
contrary, for monetary gain, the Owner/Applicant simply wants to build as many units
as cheap as possible to improve the rate of economic return on its property. As the
Examiner noted in Somerset 11, this is not the “economic growth” contemplated by
Selah’s Comprehensive Plan objectives.

Turning to the six criteria set forth in SMC 10.24.060, almost none of the
criteria for approval can be met on this record, and the neighborhood’s position is that
Planned Development should be denied for the following reasons:

(1) It does not conform to the City of Selah Urban Growth Area
Comprehensive Plan for the reasons outlined on Pages 13 and 14 above, including
failure to maintain the character of existing residential neighborhoods and failure to
encourage residential development that approximates existing residential densities
(Objectives HSG 1-4) and because of the extremely small, average lot size in
comparison to the lots allowed under the current R-2 zone, not to mention those in the
surrounding area;

(2) The proposal is not in harmony with the surrounding area or its
potential future use because of the number of units, smaller lot sizes, substandard
streets, substandard setbacks, and the tall box-like townhouse structures which simply
do not fit in the neighborhood;

(3) Open space is inadequate. The extreme number of units simply eats up all
the open space near adjoining residential homes, and while two tracts (Tract A and B)
are proposed for parks, no information has been provided on how the open space will
be developed, preserved and maintained. In reality, the open spaces look like steep
areas that the developer simply cannot build on. The proposed open space may be
available for the private benefit of the renters of the units, but will not mitigate the
impacts to the surrounding neighborhood and public. It is highly likely that a
development this dense with this many units will simply increase the utilization of the
open space and parks on the City high school and Carlon Park.

(4) Public facilities and roads are inadequate. Similar to the recently denied
Somerset Il development, the property simply is not large enough to allow
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nonconforming private streets to serve this many units. While the City implicitly
determined that a private road could serve 15 units, it certainly did not determine that
it was sufficient to serve 48. Contrary to the MDNS and traffic study, the use of the
smallest private road possible should not have been evaluated based on “could it
work,” but “should it be allowed” as an exception to the City’s normal requirements
for city streets? This project should be denied, but even if approved, public streets
meeting development standards should be required, which would have the indirect
effect of reducing densities significantly.

(5) The application does not comply with normal subdivision standards,
and similar to Somerset II, there is no showing of good cause as to why this Planned
Development should be allowed to violate them. By definition, the application does
not meet the requirement that plats be served by City streets. Proposed setbacks,
impervious coverage, lot size and open space requirements all are inconsistent with
what a normal R-1 or R-2 development would allow. As the Examiner noted, good
cause is not necessarily the Applicant’s own desire to maximize the number of units
allowed under the Comprehensive Plan — in this case, twelve dwelling units per net
residential acre — and all the other requirements for rezones and Planned
Developments must still be met. There is nothing unique about the shape, size,
configuration of the lots that warrant substantial deviation from residential
subdivision standards and Selah’s Planned Development ordinance should not be used
by developers to take shortcuts from such standards which are designed to ensure the
public health, safety and welfare, and compatibility with surrounding neighborhoods.
The City Council finally recognized this when Council recently suspended the use of
the Planned Development zone pending legislative changes.

(6) For the reasons stated above, the application does not comply with the
Planned Development chapter, including procedural deficiencies relating to
information required in 10.24.030 and 10.24.050, and a substantive failure to meet the
other criteria set forth above.

IV. Conclusion

For the above-stated reasons, the Teskes and the entire surrounding
neighborhood respectfully request that the application be summarily denied, and that
current or in-progress buildings be reviewed for compliance with Selah’s building
permit and development standards, including slopes, grading and excavating permits,
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4 cut-and-fills, setbacks, et cetera. From a practical and legal standpoint, this
application is ridiculous. Other than being right at the maximum gross density
allowed under the Comprehensive Plan, it fails almost every other stated development
criteria for Planned Development zones and plats in Selah’s zoning ordinance. In this
case, the Applicant is free to put a duplex on each vacant lot, but seems to have
chosen to erect one single-family townhouse unit on each of the vacant lots in
anticipation of future approval of its Planned Development rezone and plat (or an
incorrect assumption he can build the same project by connecting townhouses through
a series of Class 2 reviews). Any approval of this project would clearly be illegal.
The Applicant has not met its burden of proof, and the Examiner should recommend
denial consistent with the ruling in the Somerset II case, and because of obvious
compatibility conflicts with the neighborhood.
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FILE# 7859313
YAKIMA COUNTY, WA
12/24/2014 10:21:5{mM
DEED

PAGES: 3

SIMPLIFILE

FIRST AMERICAN TITLE
Recording Fee: $74.00

AFTER RECORDING MAIL TO:

Carl L. Torkelson and Candl R. Torkelson
£.0. Box 292
Selah, WA 98942
YAKIMA COUNTY EXCISE TAX
DATE; 121242014
PAID: $6,431.00
REC. NO, E005900
BY: SHANNA W,
Yakima County Treasurer's Office

Fited for Record at Request of: SDUCT 2D0we (A5 Tt Thr Recorders Use only
First American Title Insurance Company
STATUTORY WARRANTY DEED
File No: 4431-2354358 (MC) Date: December 19, 2014

Grantor(s): Danny O. Bowers and Patricia G. Bowers and Danny O. Bowers and Patricia

F. Bowers, Trustees of the Bowers Family Holding Trust
Grantee(s): Carl L. Torkelson and Candi R. Torkelson
Abbreviated Legal: LOTS 18, 28, 3B & 4B, SHORT PLAT, REC. 7855130 AND LOTS 1A, 3R

& 4A, SHORT PLAT, REC. 7855129, YAKIMA COUNTY

Additional Legal on page:
Assessor's Tax Parcel No{s): 181425-33419, 181425-33421, 181425-33422, 181425

33423, 181425-33424, 181425-33425, 181425-33426

THE GRANTOR(S) DANNY O. BOWERS AND PATRICIA G. BOWERS, HUSBAND AND
WIFE, AS TO PARCEL A AND DANNY O. BOWERS AND PATRICIA G. BOWERS, TRUSTEES
OF THE BOWERS FAMILY HOLDING TRUST, DATED JULY i, 2012, AS TO PARCEL B for
and in consideration of Tan Dollars and other Good and Valuable Consideration, in hand
paid, conveys, and warrants to Carl L. Torkelson and Candi R. Torkelson, husband and
wife, the following described real estate, situated in the County of Yakima, State of

Washington.

LEGAL DESCRIPTION: Real property in the County of Yakima, State of Washington, described as
follows:

PARCEL A:

LOTS 1B, 28, 3B AND 4B OF SHORT PLAT, RECORDED NOVEMBER 07, 2014 UNDER
RECORDING NO, 7855130, RECORDS OF YAKIMA COUNTY, WASHINGT ON.

PARCEL B:

LOTS 1A, 3A AND 4A OF SHORT PLAT, RECORDED NOVEMBER 07, 2014 UNDER
RECORDING NO. 7855129, RECORDS OF YAKIMA COUNTY, WASHINGTON.

Page 10f3 LFB 10-05

Yakima County Auditor File # 7859313 Page1of 3

L s emb—re ——



APN: 181425-33029 Statutory Warranty Deed
- contintsed

Rle No.: 4431-2354358 (MC)

Subject To: This conveyance Is subject to covenants, conditians, restrictions and easements, If
any, affecting title, which may appear in the public record, including those
plat or survey.

(2

Pa

STATE OF Washington )
Yess

COUNTYOF  Yakima )

shown on any recorded

I certify that I know or have satisfactory evidence that Danny O. Bowers and Pabricia G.
Bowers, Is/are the person(s) who appeared before me, and said person(s) acknowledged that

he/shefthey signed this instrument and acknowledged it to be h

for the uses and purposes mentioned In this | nt.
Dated: D o oppo+ 21, 20t

io

Notary Public in and
Residing at: Y
My appolntm}:n expires: [/ //ﬁ

[ Notarypubiic )
§ State of Washington |
} MICHAEL L CHRISTIANSON §

| MY COMMISSION EXPIRES §
h__donuary 07, 2016 :

......
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APN: 181425-33029

STATE OF Washington

COUNTYOF  Yakima
1 certify that I know or have satisfactory evidence that Danny O. Bowers and Patricia G. Bowerj1

Statutory Warranty Deed
» continued

)
)ss

)

Fila No.: 4431-2354358 (MC)

[

Is/are the person(s) who appeared before me, and sald person(s) acknowledged that he/she/they slg
this Instrument, on oath stated that he/shefthey Is/are authorized ecute the instrument a

acknowledged it as the Trusteas of Bowers Family Holding Trust e free and voluntary act
such party(ies) for the uses and purposes mentioned |

oust: [) DCL DL 23,200

------------------------

: Notary Public 4
) State of Washington §
j MICHAEL L CHAISTIANSON )

{ MY COMMIBRIQN EXPIRAR )
- Jenuary 07, €016 ]
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CITY OF SELAH

Public Works Department -

222 South Rushmore Road Phone 509-698-7365
SELAH, WASHINGTON 98942 Fax 509-698-7372
May 29, 2015

Property Owners within 600 feet of Development Proposal and Agencies
Donald C. Wayman, City Administrator
SUBJECT: Notice of Intent to Approve a Class 2 Use

CITY OF SELAH
NOTICE OF DEVELOPMENT APPLICATION
AND OPPORTUNITY TO PROVIDE COMMENTS
FILE NOS.: 926.62.15-01

NOTICE OF PROPOSAL: On May 19, 2015 the City of Selah Planning Department received a Class 2
Use Application from Torkelson Construction, Inc. for a multiple family residential development
consisting of a six-plex by attaching an existing single family dwelling to five additional units. Access is
proposed from Bowers Drive, an existing private access road which is to be extended as a “temporary fire
turnaround” to the east fronting the proposed development.

The site is located at the north end of Bowers Drive about 550 feet north of East Goodlander Road
consisting of Parcel 181425-33426. The property is zoned Two-Family Residential (R-2), and designated
Medium Density Residential by the Comprehensive Plan. The proposed project meets the maximum
residential density of 12 units per acre. The site is also part of a pending application for Planned
Development and Preliminary Plat that proposes a different building and lot configuration than that
proposed by this application,

The application was determined complete for processing on May 27, 2015. The final decision on this
application will be made within 120 days of the determination of complete application.

ENVIRONMENTAL REVIEW: The City of Selah is the lead agency for this proposal under the State
Environmental Policy Act (SEPA). A projert consisting of six dwelling units, parking for fewer than 40
vehicles, and less than 500 cubic yards of fill or excavation is categorically exempt from SEPA review
under SMC 11.40.110. However, the proposal is part of a larger project consisting of a series of actions,
both exempt and non-exempt and for which environmental review is now being conducted. The proposed

action is being allowed to proceed under the conditions set forth below because in accordance with the
requirements of WAC 197-11-305(1)(b) the following criteria are being met (WAC 197-11-050):

a. This proposal by itself does not have an adverse environmental impact provided that no additional
multiple-family units shall be developed on any part of the property that is subject to the currently
on-going environmental review until after it is completed.

b. This proposal does not limit the choice of reasonable alternatives. As a class 2 use, multiple
family residential developments are generally permitted in the R-2 zone provided that the density
does not exceed 12 dwelling units per acre. As proposed, the application conforms to zoning
ordinance development standards.

AVAILABILITY OF INFORMATION: The project file containing the application, project description,
site plan and other information is available for public inspection at the Planning Department, 222 South
Rushmore Road, Selah, WA.




REQUEST FOR WRITTEN COMMENTS ON THE PROPOSAL: Your views on the project are

welcome. All written comments concerning the project will be accepted during the 14-day comment
period that ends Friday, June 12, 2015 at 5:00 P.M. Be sure to reference File No. 926.45.15-02 or
Torkelson Construction in any correspondence. Please mail comments to the Planning Department, 222
South Rushmore Road, Selah, WA 98942, FAX Comments to (509) 698-7372 or email to

tdurant@ci.selah.wa.us.

NOTICE OF DECISION: After the end of the comment period, the Administrative Official will review
all comments received and issue a final Class 2 Use decision. A copy of the decision will be mailed to the
proponent and all persons who submitted written comments. The final administrative decision may be
appealed to the Selah City Council. The deadline for filing an appeal will be identified in the final
decision. An appeal must consist of a written notice of appeal and appropriate appeal fee and should
contain specific factual objections. Please call the Planning Department at 698-7365 to read or ask about
appeal procedures.
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June 10, 2015 anes & gnct
VIA HAND DELIVERY Robert N. Faber

City of Selah Planning Department Mc:,*;fgj;
Attention: Thomas R. Durant, Community Planner Frederick N, Hatrerson+
Attention: Donald C. Wayman, City Administrator Wy ‘f{:::‘;
222 Rushmore Road Lawrence E. Martn®
Selah WA 88942 Teny C. Schmalz+
Unda A Sellers

Michael £, Shinn

Re: OurClient: Helen and John Teske , Sara L Watkins*
Matter: Comments Opposing and Requesting Denial of Stephan R. Wirfree
Torkelson’s Application for Class 2 Review (File No. Al Orogon 8 emter

926.62.15-01 and/or 926.45.15-02)
Dear Mr. Durant and Mr. Wayman:

As the City is aware, our office represents one of the residential home owners most

‘directly affected by the proposed Torkelson development, John and Helen Teske, who

reside at 182 Lancaster Road in Selah, Washington. The Teskes were surprised and
disappointed to see that the City has decided to process a Class 2 Use Application in an
attempt to build what, fundamentally, is the same 48-unit townhouse development, while
Torkelson's rezone and planned development application still is pending. This decision
increases the complexity, expense to City and neighbors, and could result in
inconsistent decisions and results. For the reasons which will be outlined in this letter,
the Teskes and others in the neighborhood believe this new application is procedurally
and substantively defective, and should be denied, postponed, or at the very least, the
administrative official should allow the application to-be reviewed at an open public
hearing before the Examiner, consolidating the processing of what is, essentially, the
same incompatible development.

The Teskes' continuing position is the rezone, planned development and Class 2 Use to
build as many view-obscuring townhouses as Torkelson can erect on his lots to the
detriment of the neighbors is procedurally and substantively defective, and should be
denied. Attached to this letter as Exhibit A are the Teskes’ written comments opposing
the Whispering View Estates planned development, dated March 29, March 30, and
June 10, 2015. The same procedural defects, environmental impacts and compatibility
issues are present in the Class 2 Application which require its denial.

Procedurally, this applicant is making a mockery of the City of Selah zoning ordinance,
Planning Department, and possibly the reviewing official. The applicant obviously feels
emboldened by a similar 24-unit development in South Selah that resulted in years of
litigation between the City, the neighborhood and the applicant. However, there are
procedural and compatibility differences in this larger, denser development next to the
high school and low-density R-1 development, which should result in its denial. An
aesthetic or non-functional closet connection should not magically turn six, free-
standing, single-family buildings into a “multi-family dwelling” as defined in the City's
halversonNW.com
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zoning ordinance (or at least it should not under any reasonable interpretation designed
to protect Selah'’s residential neighborhoods). Based on the Site Plan attached to the
Class 2 Notice, it is the Teskes’ position that the proposed 6-plex is not an “apartment” .
or “multi-family dwelling” which is even entitled to Class 2 review, but is simply an illegal
attempt by the applicant to put six separate townhouses on one lot, in an almost '
identical configuration to its pending planned development (requiring environmental
review, a rezone and plat, as it should).

Even if the City elects to process this questionable Class 2 Use Application, it should be
denied, conditioned or changed for obvious compatibility reasons. Class 2 uses are
not allowed outright. Selah Municipal Code recognizes that a Class 2 use may be
incompatible at a particular location. If a Class 2 apphcatnon cannot be adequately
conditioned, it shall be denied. SMC 10.06.020. The revuewmg official (or, in this
case, as will be outlined below), the examiner or planning commission — after a public
hearing — has “broad authority” to impose special conditions or, ultimately, deny
incompatible Class 2 Use Applications. See, SMC 10.06.060(a) and (b). If cramming
48 townhouse units on four acres across from the high school, next to high-quality, low-
density, residential zones cannot meet the criteria for a rezone, plat and planned
development, the same project should be denied for compatibility concerns by the
reviewing official where it has, functionally, the same footprint and impacts on the
neighborhood.

The applicant’s attempt at bifurcated processing of multiple applications for substantially
the same development are putting burdens on the City and neighborhood that should
not be allowed. The submittal of the Class 2 Use Application seems to be an admission
from this applicant that the chance of success on the rezone and planned development
are slim, following completion of appropriate SEPA review for the development (which is
still pending). After receiving notice of the public hearing, the Teskes will be filing a
legal brief demonstrating that the 48-unit planned development does not meet the legal
criteria and-is incompatible with the neighborhood for many of the same reasons the
Examiner recommended denial {and the Council accepted the Examiner’s
recommendation) for the Somerset Il development (See File Nos. 912.42.14-05 and
94.42.14-04). In fact, before making any decision, the Teskes would specifically
request the reviewing official and/or the Examiner or Planning Commission (who should
be making this decision) specifically review the Examiner's written recommendation in
the Somerset Il case, which demonstrates why dense townhouse developments on
small lots are inconsistent with low-density residential neighborhoods. For
convenience, a true and correct copy of the Examiner’s Decision is attached to this
letter as Exhibit B.

Before summarizing additional reasons why the Torkelson’s Class 2 Application should
be denied, the Teskes are asking the current City Manager, acting as the reviewing
official, Mr. Don Wayman, to exercise his express authority to refer this Class 2
Application to the Hearing Examiner under SMC 10.06.040(6), and that its processing
be consolidated with the applicant’s rezone application and plat for substantially the
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same development. Because he lives in the Torkelson development under review, the
reviewing official, Don Wayman, also should legally be precluded from making a
decision on the Torkelson Class 2 Application because of potential violations of
Washington’s Appearance of Fairness Doctrine RCW 42.36, et seq.

Prqcedural Defects and Request for Consolidated Processing

It is clear from the applicant’s Class 2 Application (and the City's own notice) that
Torkelson’s goal is to build 48 townhouse units on the property he recently bought from
the Bowers family, whether done at once through a planned development, plat and
rezone, or done through eight Class 2 Applications (trying to connect six or more
separate, single-family townhouses together on his eight lots). The results and impact
on the neighborhood are the same. There already is a quasi-judicial process started
and initiated by this applicant, which actually is the proper way to process such a large,
dense development. Even if there is not a legal impediment to a single applicant
processing two appllcatlons on the same property at the same time, the reviewing
official should simply exercise his express authority under the municipal code to refer
the Class 2 Application to the Examiner for purposes of conductlng a public hearing and
rendering a decision on the proposal, unless the reviewing official is prepared to deny
the Application outright. See, SMC 10.06.040(6)(e).

Our clients (and the neighborhood) believe that referral to the Examiner for decision
making authority is required by Washington’s Appearance of Fairness Doctrine,
because it would be inappropriate for Selah’s administrative official (Don Wayman) to
make a decision directly involving the development and home which he lives. Based on
information and belief, Mr. Wayman currently resides in one of the Torkelson townhouse
units already constructed on the property, and his landlord is, in fact, the applicant. In
order to maintain the integrity of the Class 2 review process, referring the Class 2
Application for consolidated processing by the Examiner is the only proper result.

No action should be taken on the Class 2 Application before the almost identical
application for a rezone and plat is processed. Any process or decision on the Class 2
Use Application should be referred to the Hearing Examiner for purpose of conducting a |
public hearing, and rendering a decision on a proposal with the obvious compatibility
impacts of Torkelson's Whispering View Estates project.

The Torkelson Class 2 Application Should be Denied.

First, the Application should not be processed because the development as proposed
does not meet the definition of a multi-family dwelling under the Selah zoning ordinance.
See, Appendix A to SMC. A multi-family dwelling by definition is limited to a “single
building.” Connecting six separate townhouse residences by a non-structural closet
with no shared common walls does not change this fact. The owner/developer knows
he cannot put six separate single-family homes on one lot, so he proposes to connect
them with a cheap, non-functional closet connection for the sole purpose of
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circumventing restrictions in the zoning code. In a 2009 ruling by the Yakima County
Superior Court where this same developer made the same argument, the Court
determined that connecting what otherwise were free-standing, single-family townhouse
structures by an overhang did not turn them into "multl-family dwellings” under Selah’s

zoning code when the Court held:

“Buildings were connected by a non-structural causeway that appears
cosmetic and has no structural utility. The connecting artifice serves no
structural purpose or utility and is not designed to improve liveability of the
separate building.”

A copy of Judge Hackett’s January 9, 2009, ruling is attached as Exhibit C for the
reviewing official’s and the Hearing Examlner's review.

The Application as presented does not meet the standards for Class 2 review approval
and should be denied by the reviewing official. Torkelson's new Class 2 Use
Application obviously will be “Phase I” of the Whispering View Estates project. In other
words, what this developer clearly is trying to do — if and when his planned development
and rezone is denied (which it should be) - is simply asking the City to approve a Class
2 review for six units on each of the same eight lots, constructing the same
development in phases, where the only difference is connecting the single-family
townhouses with the non-structural closet connections. The compatibility, cosmetic,
traffic and environmental impacts are all the same. To quote an overused, but
appropriate expression, even with “lipstick,” the project is still a “pig.”

Selah’s municipal code recognizes the Class 2 uses may be incompatible at a particular
location, and if they cannot be adequately conditioned, they shall be denied. SMC
10.06.020. This is clearly the case with Mr. Torkelson's latest attempt to maximize the
number of townhouse units that can be squished onto a piece of property he owns.
Under the Selah Municipal Code, the reviewing official deciding Class 2 review
applications must make specific written findings that “the present and future
needs of the community will be adequately served by the proposed development,
and the community as a whole will be benefitted rather than injured.” SMC

10.06.040(8)(A).

The official (and/or the Examiner in this case) also has the power to deny the
application or impose conditions to comply with development criteria, to mitigate
material impacts, to ensure compatibility of the development with existing neighboring
land uses, and adjoining districts, and to ensure that structures and areas are surfaced,
arranged and screened in such a manner to be compatible and not detrimental to the
neighborhood, and achieve the intents and goals of the Comprehensive Plan. See,
SMC 10.06.060(a). These general criteria are similar in nature to what Torkelson must
show to have a rezone or planned development approved. If provided an opportunity to
present information and evidence at a hearing, the Teskes and surrounding residential
home owners will be able to clearly demonstrate the following: '
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(1)  The proposal is not compatible and not in harmony with the surrounding area
because it allows way too many units (in this case, six units on a 23,000 square
foot lot), it blocks the view and the units tower over adjoining residences, its
development is served by substandard streets, and the box-like townhouse
structures specifically designed for non-owner occupied use simply do not fit in
with the neighborhood at the requested density and design;

(2) The proposed development violates many goals and objectives of the
Comprehensive Plar, including failure to encourage economic growth (Objective
LUGM 3), failure to upgrade the character of existing residential neighborhoods
(Objective HSG 1), and failure to encourage residential development to
approximate existing residential densities and housing mix levels (Objective

HSG 2);

(3) The public facilities and roads are inadequate, as dense development such as
the one proposed should be served by public streets, not substandard private
roads, and at its obviously intended full build-out, road improvements along
Goodlander will not be adequate, including sidewalks, bus stops and the lack of a

turning lane; and

(4)  Present and future needs of the community (which includes the surrounding
‘neighborhood) will not be adequately served by the development, and the
community as a whole will be harmed rather than benefited, in express
contradiction to the required finding to approve a Class 2 review. See SMC
10.06.040(8)(A).

The Teskes and the neighborhood believe a development of this size should not be
served by a 20-foot private road on a 26-foot easement. They do not understand why
the City of Selah’s Public Works Department does not feel the same. The City
subdivision ordinance has an express provision that normally requires each and every
lot to be served by a city street, which would require 50 feet of right-of-way and 32 feet
of paved surface, in addition to other improvements. This developer recelved a
variance only to serve an 8-lot short plat with a maximum of 15 or 16 units (See,
City of Selah File No. 913.45.14-04). At that time, City council had reservations as to
whether or not such a small private road was suitable to serve even eight lots. The
record is clear that the variance granted by the City was not approved to serve a 48-unit
townhouse city, which is now being proposed.

The applicant’s proposal — even for a Class 2 review — should be reviewed in the
context of a 48-unit townhouse development at full build out. If the City will not enforce
and require city streets (with curbs, gutters, sidewalks and adequate room for on-street
and off-street parking) in the context of a 48-unit townhouse development, it will set an
unnecessary and unwarranted precedent that all developers will point to to avoid wider,
more efficient (but more expensive) infrastructure improvements. Of course, if this
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applicant had to meet normal road development standards (which were, in part,
designed to protect and make developments more compatible with the surrounding
neighborhoods), he could not put as many units on the property as proposed This is
why cities have subdivision and development standards.

Neither his plat nor a series of related Class 2 use applications should be approved
without the requirement that he dedicate sufficient right-of-way to build a public street,
now that his development intentions are known. Most developments even close to this
size would have wider streets with at least two access points to a public road. Of
course, Torkelson has made widening the road more difficult by building existing, single-
family units that immediately abut the road. This should not matter, as the applicant
himself has caused the problem. Whether it be roads, impervious surface, site
screening or lot size, this developer and development seeks to maximize the number of
units on his property to the detriment of the neighborhood. This is something the City of
Selah and its normal development standards should be designed to protect against.
This applicant is not entitled to what amounts to a second variance to serve a larger,
denser, incompatible development by a private road.

In his application, the developer — and at times it seems the City - incorrectly states that
multl-famlly dwellings consistent with density standards must be approved. This simply
is not true for the reasons set forth above. As the Examiner and the City itself noted
recently in the Somerset |l decision, maximum densities allowed under the
Comprehensive Plan are just that — maximum densities allowed, not targets; and
developments that are not compatible with the Comprehensive Plan, neighboring land
uses, or that do not otherwise meet the standards in the zoning ordinance should be -

denied.

This applicant has littie hope of receiving approval of a rezone and planned
development in light of the Somerset Il decision, and because this even denser and
more incompatible development fails to meet the review criteria. He should not be able
to achieve the same results through a series of related Class 2 use applications. In this
case, the City itself has admitted that this Class 2 Application is “part of a larger
project consisting of a series of actions ...”. This is why an upfront environmental
review should be completed, the Application should be reviewed and consolidated with
the pending applications for a rezone and planned development and, ultimately, should
be determined following an Examiner's recommendation and decision by the City
Council. Development standards should be applied based on the whole project, not xi
unit phases where the owner's intentions are clear. The reviewing official should not
take any action contrary to the zoning code or which undercuts that ability of the
adjoining property. owners to have their concerns heard and considered by the ultimate
decision-making authority — in this case, the City Council.

In this case, the City has elected to accept an application for a Class 2 review with a
larger project and development application pending. The adjoining landowners,
including the Teskes, believe this to be inappropriate. Contrary to the recitations in the



June 10, 2015
City of Selah Planning Department

Page 7

City's Notice, the proposal (a 6-unit, multi-family project) is, in reality, six, illegal, single-
family residences connected by a non-structural artifice (one that does have adverse
environmental impacts and does limit the choice of reasonable alternatives). Ifa
Class 2 use was approved, Torkelson could, in essence, build in phases the same 48-
unit dense development out of the exact same footprint that Council and the Examiner
are likely to find inconsistent with the surrounding neighborhoods and Comp Plan when
a decision on the plat and rezone are made. Such a resuit would be ridiculous.

It is a reviewing official's job to interpret and apply the zoning code in a fair and
consistent manner. In this case, if the development fails as a rezonhe and plat, as a
matter of law it should fail as a Class 2 review if the footprint and impacts on the
adjoining, low-density, residential neighborhoods do not change.

This letter should be considered the initial comments on the Class 2 use proposal from
the adjoining landowners and John and Helen Teske. The Class 2 Application should
not have been accepted as complete under a reasonable interpretation of the zoning
code. However, because it has been and because the City admits that it is a part of a
larger project, any decision and processing of the Class 2 Use Application from
Torkelson Construction should be referred to the Hearing Examiner to be processed

with the pending rezone and plat.

Yours very truly,

HALVERSO {NOZZT LAW GROUP P.C.

Mark E. Fickes

MEF:tia
Enclosures
CC with encl: Bob Noe, Selah City Attorney



EXHIBIT A .




June 10, 2015

City of Selah Planning Department

Attention: Thomas R. Durant, Community Planner
222 Rushmore Road

Selah, WA 98942

RE: Comments on Class 2 use in R2 of the Torkelson project on Goodlander Road File No.
926.45.15-02

Dear Mr Durant

We are asking you to deny the proposed Class 2 use of a lot currently zoned as R2 in the
Torkelson proposed “Whispering View Estates” project on Goodlander Road. We oppose this
Class 2 use in R2 on the grounds that this usage is entirely inconsistent with the surrounding
neighborhood of mostly single family, owner occupied residences on approximately an acre of
land. There has been no “change in condition” to warrant an apartment complex of this density

in this area.

Please refer to our letter dated March 29, 2015 (see copy attached), with our objections to the
Planned Development and rezone, as our objections are essentially the same. :

We find it odd that another application has been submitted on a portion of the property, which
is currently going through the normal rezone process under the Planned Development portion
of the Selah Municipal Code. The developer appears to be trying to circumvent the public
hearing process for his pending rezone application and plat by submitting a new application,
basically attempting to accomplish the same end result on this lot next to our home. It's fairly
obvious to us that if the PD application is rejected, he will attempt to use the Class 2 to get the
same result as the rejected PD application.

Growth in Selah is a good thing, but it must be done responsibly. This Class 2 use is not
responsible, is incompatible with our neighborhood, and would serve only the economic
interests of the owner, to the detriment of the community as a whole. We urge you to deny
this proposal.

Helen G. Teske
182 Lancaster Road
Selah, WA 98942



March 29, 2015

City of Selah Planning Department

Attention: Thomas R. Durant, Community Planner
222 Rushmore Road ‘
Selah, WA 98942

RE: Comments on Whispering View Estates Planned Development, Rezone and Environmental
Review :

Dear Mr Durant

Helen’s parentsmoved from Yakima to Selah in about 1961, when she was about 2 years old.
She has lived in Selah since then, in three different houses on Lancaster Road. Her parents,
Harry and Joan Whitehead, moved to Selah because of the small town, family friendly, safe
neighborhood, country feeling of this community. This has continued to be the case, until
recently. What is driving our reconsideration of the quality of life in Selah is the Whispering
View development currently under construction and currently under application to rezone from
R2 to PD (Planned Development). If this rezone is approved, 48 units will be built on less than
four acres of land on Goodlander Road, directly across from the entrance to the high school.

We're sure you have heard from many Selah residents opposing this rezone to PD on the
grounds that this rezone is totally and completely inconsistent with the surrounding
neighborhood of mostly single family, single story residences on approximately an acre of land.
You have probably also heard arguments stating there has been no “change in condition” to
warrant a development of this density in this area. These two points are true, and key to the
legal arguments against granting this rezone.

Other arguments against this development, and others that may be attempted by developers in
the future include traffic concerns, school inadequacies, safety issues within the development,
as well as safety issues to the adjoining neighbors. .

Speaking for those of us whose property adjoins the Torkelson property on Goodlander Road,
another major concern is that nowhere in his plans or proposal is there any mention of how he
intends to mitigate the noise pollution, the light pollution, and just the sight of these three
story boxes six feet apart on lots as small as 2300 square feet in place of our beautiful country
view. If this development is allowed to go forward in any configuration, the developer should
be required to, at his expense, mitigate the impact on surrounding lots to the satisfaction of the
adjoining property owner.

That being said, as a property owner bordering this development (our property adjoins the
Torkelson Development to the north) we would like to urge you in the strongest of terms to



deny this rezone application. In fact, we ask that you revisit the variances that were granted,
now.that the true intentions of the developer have been clearly revealed.

In addition to denying the rezone application and revisiting the variances that were granted, we
urge you to consider voiding altogether the original development application because in
January, 2014, when this development was originally applied for, the application was
improperly represented. Carl Torkelsen, a city official who as such should be held to a higher
standard of responsibility and understanding of how to do these things, claimed to be the
owner of the property when he did not, in fact, own it until December 23. 2014. Therefore, we
believe this to be an illegal development. The original development application should be
voided and the process started over again from the beginning. :

A development of 48, three story units towering over our yard, looking in our kitchen window,
blocking the passive solar heat we intentionally turned our home on its lot to access in the
winter months, and blocking our lovely view of the hills and the Selah Gap is not what we want
our home and our community to look like. Incompatible development in Selah must be
stopped!We are urging our voting friends and family within the City limits to consider this an
important issue, as we are coming up to mayoral and city council elections in the next year.

We invite you to come up our driveway at a time of your choosing to see what's already under
construction, and to try to imagine what it would {ook like with 48 units. If you could see it, we
are confident that you will know that denying this rezone application is the right thing to do.
The right thing to do for the neighbors surrounding the Torkelson property, the right thing to do
for the high school adjacent, the right thing to do for the entire urban growth area between
Goodlander Road and McGonagle Road, and the right thing to do for the entire City and
community of Selah.

Sincerely,

John H. Teske Jr
Helen G. Teske

182 Lancaster Road
Selah, WA 98942



HALVERSON NORTHWEST -

LAW GROU P . Alan 0. Campbell

March 30, 2015 | Putor i
VIA EMAIL: tdurant@ci.selah.wa.us Robert . Fabes
Mark E. Fickes

City of Selah Planning Department and FAX: 698-7372 Carter L Feid
Attention: Thomas R. Durant, Community Planner Frecerick N. Haverson+
222 Rushmore Road : Keon 3ttt
Selah WA 98942 Lawrence E. Marén®
Tenry C. Schmalz¢
Re: . OurClient: Helen and John Teske mﬁ?ﬁ
Matter: Comments on Whispering View Estates Planned Sara L Walkns®
Development, Rezone and Environmental Review (File StephenR. Winfree
Nos. 914.45.14-01, 912.45.14-01, 971.45.14-01) - *Also Oregon Bar Member
. +Of Counsel
Dear Mr. Durant:

Our office represents one of the landowners most affected by the above-referenced
development, John and Helen Teske, 182 Lancaster Road, Selah, whose single-family
residential home immediately abuts this development on the north. Please consider this letter
their initial comments opposed to the proposal, and an initial outline of their environmental
concerns. These comments are being provided in response to the Amended Notice of
Development Application & Environmental Review dated March 14, 2015. The Amended Notice
was issued to our client in response to another failure of the City to provide adequate notice to
some adjoining landowners of this pending application that has the potential to completely
change the character of the neighborhood. .

Because of the direct and adverse impacts of this project development on their home, our client
(and the entire surrounding neighborhocd) is vehemently opposed to. what it believes is an

Jllegal, overly dense and incompatible-development, sandwiched between a high-quality

residential neighborhood on three-quarter to one-acre lots and the City’s high school. This
developer is inappropriately attempting to use Selah’s Planned Development zone to propose a
dense, townhouse-type development at more than four times what would normally be an
allowed density in an R-2 zone on some of the smallest lots ever proposed for residential
development. Objectively reviewed, the project has no hope of meeting the eight or more
rezone criteria in Selah’s zoning ordinance, as we will be pointing out to the Planning
Department and the Examiner.

From a legal standpoint, the present owner and developer, Carl Torkelson and Torkelson
Construction, Inc., is simply trying to use the planned development zone to eliminate or take
shortcuts on almost every reasonable development standard in the City of Selah’s subdivision
and zoning ordinance for the sole purpose to monetize his property and maximize the number of
townhouse units that can physically be placed on the property. He is proposing to serve 48
separate units, generating 480 vehicle trips per day on substandard easements and roads, and
not City streets. The development does not meet any of the residential setbacks required in R-1
or R-2 zone, and he is proposing to chop up his property into some of the smallest lots ever
proposed for residential development. As we hope the Planning Department and City can
appreciate, this is why our client and the adjomlng res:dents are opposed to this development,

which should simply be denied.

halversonNW.com

HALVERSON | NORTHWEST LAW GROUP PC.

Yakima Office: 405 E. Lincoln Avenue | PO Box 22550 | Yakima, WA 98907 | p) 509.248.6030 | f) 509.453.6880
Sunnyside Office: 910 Franklin Avenue, Suite 1 | PO Box 210 | Sunnyside, WA 98944 | p} 509.837.5302 | £)509.837.2465
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Background Facts. As the City's Notice indicates, a similar (but not identical) application was
filed by the applicant on January 10, 2014, under the same file numbers. The application and
SEPA checklist was signed by Carl and Candy Torkelson as both the applicant and legal
property owner, even though they did not own the property at the time. The application was
never processed because of failure to conduct an environmental review and failed notice to the

neighbors; and, ultimately, was put on hold by the applicant.

Instead of processing the dense rezone and plat (which is now clear was always the applicant’s
intention), he fried to start the development and construction process through what he thought
was a more simple process, applying for a short plats to divide the property into eight lots
served by a $mall private road, instead of a city street as required by Selah City subdivision
ordinance. These applications were processed by the City and opposed by our clients and the
entire neighborhood under City of Selah File Nos. 915.45.14-02, 915.45.14-03, 913.45.14-02
and 913.45.14-04. At the time, our client's and the neighborhood’s opposition to the

‘ appllcations was based on the then-applicant's {not owner’s) development intentions disclosed

in his prior planned development rezone application for Whispering View Estates (an intention
the applicant denied or downplayed at the public hearing before the Planning Commission and
Council). The City, following a July 22, 2014, Council meeting narrowly approved the short plat
and variance with conditions. However, it should be-made clear that the variance was not )
approved to serve a 48-unit townhouse development, which is now being re-proposed, but was
only approved to serve an 8-lot short plat on which could be located a maximum of 15 units (1

du‘plex on each ot plus the existing single-family residence).

After receiving his approvals and buying the property, the owner/developer quickly constructed
the private road and has built or is in the process of building six or more units with the obvious
intention and assumption that his 48-unit substandard plat would be approved. However, it is
extremely clear that his variance to serve the lots by a private road was only for an 8-lot short
plat, not for a 48-unit planned development and subdivision. The owner and applicant has
absolutely no vested rights to have a 48-unit plat served by a small private easement.

From an environmental and substantive standpoint, it will be the position of our client and
neighborhood - and hopefully the City Planning Department — that his plat can only be served
by full-built, city streets meeting Selah’s current development standards. Assuming Selah
properly applies its own development standards and requires city streets, the density requested
by the applicant will not be possible, and existing built units will need to be moved or razed - a
consequence the owner/developer created himself.

On behalf of the Teskes, our office will be requesting that the entire administrative record of the
short plats and variances be made part of the current record and applications being processed
because they obviously are inter-related.

Procedural Defects. ‘Because of procedural defects in the application, the Teskes' position is
pending applications are lllegal and cannot be processed under the Selah zoning ordinance.
Applications for rezones must be signed by the “property owner.” The application currently
heing processed was not signed by the property owner at the time. The property was owned by
the Bowers family until December 2014. The original application also has been materially
changed between its original filing on January 10, 2014, based on the current Notices and maps
in the file. The map for the preliminary planned development of Whispering View Estates now
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has material modifications to the private easement and Tract A, at a minimum. These material
changes to the application required that it be resubmitted and new notices sent out. In this
case, the applicant and owner should have re-filed the application after he bought the property,
signing as both the owner and applicant, providing updated maps at the time. He is not
entitled to have an old, procedurally defective application reviewed. The application
clearly has no vested rights associated with it, and a new application should have been filed
when he apparently submitted “additional information” on February 10 and February 24, 2015.

Failure to.Meet Legal Standards for Rezones and Plat, Additional information will be provided

to the Examiner prior to the public hearing. However, the Teskes’ clear position will be that both
the plat and rezone should be denied based on a complete failure to meet the applicable legal
standards in the Selah zoning ordinance, including without limitation those regarding minimum
lot size requirements for residential zones, Chapter 10.08, the general zoning district regulations
and development standards for residentially zoned property, including lot coverage, setbacks
and others; the provnsuons and requirements of Chapter 10.24, relating to the planned
development zoning district, and the rezone requirements in Selah's rezone ordinance (SMC
Chapter 10.40 et seq., which among other things requires compliance with eight specific
decision-making criteria, none of which the applicant can demonstrate in this case). Without in
any way limiting our client's opposition to the project, special attention of City staff should be
directed to the rezone criteria listed as items 10.40.050(c)4-7.

There are no substantial changes in circumstances to warrant what would be the densest
smgle-famlly development in Selah (other than changes the applicant made fo the property -
itself, which do not count). The testimony at the public hearing will be overwhelmingly against
this proposal. The main reason for opposing the proposal will be that the neighbors believe this
development is incompatible with neighboring land uses. "Orié simply needs to lbok at the
subdivision map or visit the property to confirm the incompatibility of the proposal. Clustering 48
units on 2,000- to 4,000-square-foot lots with 35-foot high, view obscuring townhouses to be
used as rental housing simply is not compatible either with the R-1 or R-2 zoning districts.

Finally, there actually is no public need for the proposed change, and the property is suitable for
uses permitted under the R-2 zoning district. The applicant could easily build a duplex on each
of his eight lots consistent with the current approvals. He is not entitled to monetize his property
by trying to squish as many high-rise townhouses as he can on one piece of property to the
detriment of the neighbors. This would be an illegal spot zone under current case law. The
planned development zone was not intended to allow property owners and developers to simply
violate residential development standards and create incompatible development. It was
designed for mixed-use-type developments that encourage a creative approach inthe:
development of land, resulting in more efficient, aesthetic and desirable utilization of property
(see SMC 10.04.010(1)). This project appears to be a completely inconsistent spot zone
involving a substandard, single-family plat on R-2 zoned propeity.

Enwronmental Comments. The Teskes’ position is this application should be denied both on
environmental and compatibility concerns. Based on the lmpacts of the project of the
neighborhood and infrastructure, the Teskes believe there is no possible way to mitigate the
impacts of the proposed development on the surrounding neighborhood, and the SEPA
responsible official should issue a positive threshold decision requiring an environmental impact
statement, especially on traffic and the adequacy of city streets and infrastructure, The SEPA
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checklist submitted on the old application should have been updated for a new application after
the applicant bought the property. The existing SEPA checklist contains significant inaccurate
and incomplete information which would not allow the SEPA responsible official to make an

“adequate threshold determination. By way of example, the SEPA checklist submitted with the

original application fails to adequately describe and mitigate the effects of grading and filling for
the roads and infrastructure in item 1b, fails to describe and mitigate the impacts of stormwater
runoff, fails to describe or propose any mitigation measures to ensure the proposal is
compatible with existing land uses under Section 8|, claims that no views will be blocked in
Section 10b, which is not true ... the Teskes’ view already has been obstructed by the units
built. The transportation impacts in Section 14 are grossly understated. Ata minimum under
ITE trip generation figures, the as-built development would be expected to generate 480 peak
hour trips per day on a 20-foot paved road located on a 24-foot easement that is inadequate to
handle the traffic. The proposed private roadways come In with site distance issues on
Goodlander Road, and frontage improvements are inadequate to handle pedestrian traffic, bus
stops, children walking to school, et cetera. Full-built city streets should be required to serve a
development this dense, assuming one would even be allowed, which it should not. Again, the
applicant has no vested right to serve this new plat with the private road, which was narowly
approved by a city variance only to serve eight R-2 zoned lots (not 48 mini lots).

The Teskes'.and the other neighbor's envnronmental concerns, some of which were outlined in
the short plat and variance application, which they reassert in no particular order are as follows.

(1 ) Traffic. City streets should be required to serve the development and impacts on
Goodlander and nearby intersections should be done through a professional traffic impact
analysis or EIS paid for by the applicant. Frontage lmprovements on the north side of
Goodlander are completely inadequate to handle this size of development, and the proposed
density has no room for the safe operation and flow of vehicle traffic and parking.

" (2) Noise and Lighting. Noise and lights in this dense development at such close proximity

to each other and adjoining homes will have a substantial adverse environmental effect on the
surrounding homes. There is no way to mitigate impacts other than to reduce density, increase
setbacks, or limit building height. The developer was completely unwilling to consider these
types of mitigation measures in earlier hearings, and we anticipate his position will be the same
during the processing of this new application. In such event, this proposed plat and rezone

should simply be denled.

(3) Construction Impacts. The adjoining neighbors already have been adversely impacted
by the environmental impacts of the applicant's construction. Significant cuts and fills of soil
without compaction have occurred. Adjoining landowners are concerned about lateral support

.and slopes, especially along the private interior road. Slopes in excess of 2 to 1 ratios should

require engineered retaining walls in accordance with development standards, and soil should
be properly compacted along boundary lines to provide proper lateral support to the neighbors.
The same construction impacts will be worse if this owner/developer were allowed to build the

number of units he seeks.

(4) Aesthetic Impacts. The aesthetic impacts on the neighborhood are striking. There are
no site screening or safety fences proposed or being buiilt. In stark contrast to the high-quality
residential area, this owner/applicant has started building tall, narrow townhouse buildings
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designed for rental, instead of owner occupied use, which looks like a development more
appropriate for Seattle’s east side. .

Please consider this letter the |mt|al comments on the proposal from the adjoining landowners
John and Helen Teske. We ask that this letter be made part of the official record of this
application. In addition, on behalf of the Teskes, we specifically request copies of all notices
and additional information relating to the pending application received by the City in a timely

matter so we can respond.

In summary, we are asking that the processing of the application and building permits be.
stopped, that a new application be filed, that a positive threshold determination be made
requesting additional environmental information on the clear significant impacts of the project
and, ultimately, that a recommendation for denial be made by the Plannmg Staff to the Selah

City Council.

Yours very truly,

HALVERSON:NORTHWEST LAW GROUP P.C.

r'd
Mark E. Fickes

MEF:tia
CC: Helen and John Teske
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City of Selah, Washington
Office of the Hearing Examiner

Application for a Rezone and Selah File Nos. 912.42.14-05;

Preliminary Plat ' 914.42.14-04

By Zuker-Sample Development, LLC. HEARING EXAMINER
RECOMMENDATION

To Rezone Property near the intersection
of Herlou Drive and Lyle Loop from
One-Family Residential to Planned
Development and Approve the 24-Lot
Prehmmary Plat of Somerset II.

. )

L INTRODUCTION.

Zuker-Sample Development, LLC (hereafter “Apphcant”) has apphed to rezone and subdivide 2
parcels of property in accordance with Planned Development prowslons of the Selah zoning
ordinance. The name of the project proposal and subdivision is “Somerset IL” The proposal
would result in the subdivision of each the existing 2 lots into 24 new single family lots and a
common open space parcel. The Applicant initially sought a Comprehensxve Plan amendment in .
order to allow moderate density residential development of the property. Associated with the
plan amendment, the Applicant apphed for a 33-lot residential subdivision and a Planned
Development to allow smaller lot sizes and different infrastructure development than would
otherwise be allowed under. the zoning ordinance. Followmg :Selah Plenning Commission
review of the proposal, including énvironmental review under the State Environmental Policy
" Act, the Applicant modified the proposal so as to allow consideration under the Planned
Development ordinance without a comprehensive plan amendment. No addmonal SEPA review
has been conducted on the amended application. The application process was somewhat
comphcated by the fact that the apphcatlon was submitted after the effective date of the
‘annexation of the property into city but prior to the recording of the annexation ordinance. The
ordinance annexing the property was recorded on December 1, 2014. An open record hearing on
the planned development and subdivision proposal was conducted December 4, 2014, The
Hearing Examiner viewed the site on the same date. Community Planner Dennis Davison and
city consultant Tom Durant provided a staff report prior to the hearing, which is included in the
hearing record. Roy Sample appeared on bebalf of the Applicant and presented information
concerning the Apphcant’s objectives for the development proposal and the general correlation
of subdivision improvements and lot size to property values in the general vicinity. Several
members of the pubhc commented on the apphcatlon at the hearing, The comments concerned

o whether any effective application for the subject. project has been made, based on the
status of annexation prior to recording the annexation ordinance applicable to the project;

e whether the modification of lot size through the Planned Development process based on
the property atiributes, including interpretation of ordinance provisions regarding



efficiency of land use;
o the role of the economic advantage of the developer in Planned Development rezone

approval,
. oomprehenswe plan requirements pertaining to lot size in low density residential areas,
o potential revision of the proposed detached single family residential use to other uses,
use of a private road rather than a conforming public street to serve the northern-most tier
of proposed lots,
compliance of public street design with subdivision design standards (reverse curves),
community impacts from on-street parking,
impacts to neighborhood character from the subdivision design,
the role of “changes of circumstances” in rezoning property,
the adequacy of the application materials under the Planned Development ordinance,
including topographical mapping,
the effects of dual or multiple frontage lots as proposed in the application,
feasibility access to Lot 1 off of Herlou Drive, based on steep slope considerations,
adequacy of open space, |
procedural hmxtauons on city actions pending completlon of annexation under state law,
and
. procedural limitations on subdmsmn apphcatlons where a pnor prehmmary plat approval
, was in place, ,

Because the application was cast as an amended apphcahon, the Hearing Examiner requested
that records developed during review of the original application be made part of the record. The
Examiner received such materials on December 17, 2014. .

‘0. SUMMARY OF REcommg:I_vaTmN.

Based on application materials, substantial public comment and information contained in public
records and documents, the Hearing Examiner’s findings indicate that insufficient demonstration
has been made that the proposed Planned Development rezone application by Zuker-Sample
Development LLC to rezone property described in the Preliminary Planned Development of
Somerset II complies with the 2005 Selah Comprehensive Plan and Chapter 10.24 of the Selah
Municipal Code. In part:cular, the findings indicate that comphance has not been shown with
respect to Objectives HSG 1, HSG 2 and HSG 4, and related provisions ' SMC 10.24,060.
Therefore, the recommendation is that the rezone should be denied, but without prejudice and
with allowance for reopening the open record proceeding commenced in accordance SMC

- 10.24.060 to allow consideration of and public comment on additional information and amended

development plan or program material submitted by the Applicant in its discretion.

B the staff report and exhibits, the viewing of the site, statements and comments received
at the open record hearing and in writing, public records of City Council and Planning
Commission actions related to the subject property, and a review of pertinent development
regulations and 2005 Selah Urban Growth Area Comprehensive Plan (hereafter referred to as the
“Comprehensive Plan"), the Hearing Examiner makes the following .
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oI.  FINDINGS.

1. APPLICANT AND PROPERTY OWNER.

The applications for rezone and subdivision were filed by Zuker-Sample Development LLC,
which is the property owner of record.

2. LOCATION.

The properties front on Herlou Drive to the west and Lyle Loop Road to the east. The Yakima
County Assessor’s tax parcel numbers for the properties are 181426-44005 and 181426-44021.

3. APPLICATIONS.

The applications propose to rezone approximately 4.7 acres from One-Family Residential (R-1)
to Planned Development (PD) and concurrently subdivide the site into 24 single family
residential lots consistent with documents submitted by the Applicant to meet the reqmremcnts
of SMC 10.24.030 and SMC 10.24.050.

The average lot size is 7,041 square feet (0.16 acre). This results in a gross dcns1ty of 5.1 per
acre. The Applicant proposes development in three phases. The dwelling units in Phases 1 and 2
are proposed to be served by City maintained Lyle Loop Road, while Phase 3 would be served
by a private interior street in 20 to 26 foot wide access easements. Phase 1 consists of 8 lots,
Phase 2 has 10 lots and Phase 3 has 6 lots. Proposed Lot 1 in Phase 3 abuts Herlou Drive, and
might be accessed from Herlou Drive, although the current tOpography makes such access
problematic (25% slope).

Public sewer lines, water lines and drainage mprovements have been installed in Phase 1 in
accordance with the earlier County decision approving the previous preliminary plat; engineering
plans for these improvements have been approved by the Selah Public Works Depariment.
These utilities would be extcnded into Phases 2 and 3. :

e A new 8-inch domestic water lme will be extended from where Lyle Loop Road currently
ends on the east side of the site to Herlou Drive within the proposed alignment of Lyle
Loop Road through proposed Phases 1 and 2, A water line would be extended into Phase
3, using the access/utility easement that is proposed to provide access to the lots in that
phase.

© An 8 inch sanitary sewer line will extend west through Phases 1 and 2 in the proposed
alignment of Lyle Loop Road beginning where the street ends currently, and terminating
just before reaching Herlou Drive on the west. - The preliminary plat shows a 16 foot
wide sewer easement through Lots 8 and 9 that would connect Phase 3 with the line on
Lyle Loop Road. The combined access/utility easement through Phase 3 would allow
sewer extension to all of the lots in the phase. ,
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e Although hydrant locations for the proposal are not indicated on the preliminary plat, a
hydrant has been installed on the site in the alignment of Lyle Loop Road where it would
abut proposed Lots 7 and 22 about 450 feet (travel distance on the street) from an interior
hydrant on the existing segment of Lyle Loop Road and about 460 feet from Herlou

Drive.
4.  CURRENT SITE CONDITION AND ZONING

The subject property is zoned One-Family Residential (R-1). It is vacant, but some utilities have
been extended into the property in association with the 1997 preliminary plat approval by
Yakima County. The Applicant represents in its application materials that the earlier plat is “null
and ‘void.” This is consistent with legal requirements for the completion of final plat
d‘evelopment within five years as shown on Hearing Exhibit 10 (Yakima County resolution
approving preliminary plat of Someérset II). The property at its northwest corner immediately
adjacent to Herlou Drive has a roughly 25% slope. The balance of the property has a slope of
5% to 8%, more or less, based on the topography map in the application materials. Existing fire
hydrants are located at the intersection of Lyle Loop Road and Herlou Drive in the existing
Somerset I subdivision and about 520 feet to the east on the north side of Lyle Loop Road.

5. NEIGHBORING ZONING AND LAND USE.

Adjacent lands to the east and south are within the city limits and are zoned One-Family
Residential. Abutting lands to the north and across Herlou Drive to the west are within Yakima
County jurisdiction, Those lands are zoned One-Family Residential under Title 15 of the

“Yakima County Code. All nelghbonng properties have been developed into detached single
family residences. Lot sizes in the mmedlate vicinity ranges from 0.2 to 0.66 acres, with one

large lot (2.81 acres) to the mmedxate northeast of the subject property.
6. ENVIRONMENTAL REVIEW,

A Determination of Nonsxgmﬁcance (DNS) was issued October 3, 2014 for the Applicant’s
original proposal for a Comprehensive Plan modification, rezone to Planned Development, and
33-lot preliminary plat for the subject property There has been no appeal of the DNS. City staff
does not believe the amendment requires any environmental review beyond the original DNS,
No public or agency comment of record indicates any dispute on adequacy of the DNS to address
the amended application.

7. . 2005 SELAH URBAN AREA COMPREHENSIVE PLAN DESIGNATION.

The subject property and surrounding areas are designated as Low Density Residential on the
Future Land Use Map adopted with the Comprehensive Plan in 2005. The designation includes
adjacent County land within Selah’s Urban Grth Area.
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8. HEARING EXAMINER JURISDICTION

The Hearing Examiner has jurisdiction to conduct open record hearmgs on Planned Development

-apphcatlons based on SMC 10.24.060. Hearing Examiner minor rezone review authonty is

included in SMC 10.40.070, and preliminary plat review authority is included in SMC
10.50.025. Some public comment regarded whether the review process could proceed in absence
of the recordation of the ordinance by which the subject property was annexed. The comment
was based on a brief [Hearing Exhibit 5] apparently submitted during the course of the city
council’s review of the Planning Commission recommendation on the original application for the
Comprehensive Plan amendment and major rezone. However, the brief does not address the fact
that an annexation ordinance sets forth the effective date of the annexation. RCW 35A.14.100,
RCW 35A.14.150. Annexed property becomes part of the city upon the effective date. Id. The
effective date of the West Goodlander annexation was February 1, 2014 (See Selah City Council
Ordinance No. 1935). The Hearing Examiner is charged with reoommendmg approval or denial
of the Planned Development rezone.

9.  PROJECT ANALYSIS

a Review Criterid.

The review criteria specifically applicable to a Planned Development zone application are ; set out
in SMC 10, 24.060. Public comments taised concerns regardmg the comphance of the amended
applxcatxon with the provnsmns of SMC 10.40.070, which concems review criteria applied in
hearmg examiner review of “minor rezones.” In particular, pubhe comment concerned whether
there is any public purpose to be served by the zoning change as tequu'ed in SMC

10.40.050(c)(3) or any change in circumstance to substantiste a rezone ‘based on SMC

10.40. 050(c)(4). These provnslons are .made applicable to a minor rezone based on SMC
10.40.070(2). The original application for the Somerset II development included a major rezone
request. The City Council remanded the original Plannmg Commission recommendation on the
major rezone back to the Planning Commission based on its determination that application
materials were incomplete on October 14, 2014. As noted earlier, the original apphcatlon was
amended to avoid the neeess1ty for a Comprehensive Plan amendment, and thus allow review by

the Hearing Examiner as a minor rezone.

The Staﬁ' report analyzes the amended application based on the implicit assumption that minor -
rezone review criteria are applicable to the Planned Development rezone. On this basis, the
application would be reviewed based on both the standard rezone criteria and the criteria in SMC
10.24.060. In applying the ordinances, they must be given the effect of their plain meaning.
Dept. of Ecology v. Campbell & Gwinn, LL.C., 146 Wn.2d 1, 9-10, 43 P.3d 4 (Wash. 2002).

However, it is not clear that a “verified rezone application” for a Planned Development based on
provisions of SMC 10.24.050 is subject to the provisions of SMC 10.40.070, given the
specificity of the review criteria in SMC 10.24.060. The Planned Development ordinance makes
no mention of either major or minor rezone review requirements, and some of the Planned
Development review requirements overlap the SMC 10.40.050(c) review requirements,
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particularly with regard to consistency with the Comprehensive Plan and harmony or
compatibility of the proposed action with neighboring uses.

.In addition, the purpose of the Planned Development zoning provision as expressed in SMC

10.24.010 is to provide project-specific relief from otherwise applicable zoning standards in
order to allow creative use of property consistent with the Comprehensive Plan, in contrast to
SMC 10.40.050(c), which concerns adjustments to zoning to allow a different array uses than
would be allowable under existing zomng The broader rezoning ordinance is reviewed based on
the relationship of the changed zoning designations (and permissible uses in the zone) with
changes in circumstances, suitability of property for uses allowed in a proposed zone, and public
purposes to be served by change of desxgnatlon

The apphcatlon of the different review criteria to the same proposal presents the awkward
possibility of the proposal being appropriate under one set of criteria, and inappropriate under the
other. In the interest of providing a complete record, the application materials are reviewed
below under the criteria of both the general rezone criteria in SMC 10.40. OSO(c) and the specific
Planned Development review criteria in SMC 10.24.060.

b. Application of the Plarmed Development Review Criteria

(1) Substantial conformance to the city of Selsh Urban Growth Area Comprehensive Plan:

The City of Selah Urban Growth Area Comprehensive Plan designates the property as Low
Denstty Residential on the adopted 2005 Future Land Use Map This designation provides for a

maximum denmty of 5 dwelling units per acre. The intended fature use of Low Density
Residential lands is a mix of smgle famlly, two-famlly, townhouse and multifamily residences,

" The mix of residential uses is controlled by the maximum density limitation on future (new)

development. The densﬁy of development under the proposed project is 5.1 dwellings per acre,
which is 2% greater than the Comprehensive Plan density limitation. Based on the development
plan, the housing units in the project would be detached single famﬂy dwellings. Consequently,
the proposed density does not appear to bear on the mix of uses in this case. Other potentially
relevant Comprehensive Plan objectlves and policies suggested by the staff report are discussed

as follows

(i) Objective LUGM 3: Encaurage economic growth while maintaining quality
development and controlling the cost of public improvements in Selah’s UGA. Related
policies include Policy LUGM 3.2 (“Direct development to areas where infrastructure
(water, sewer and streets) is either present, can be easily extended, or is planned to be
extended”) and Policy LUGM 3.3 ("Conserve land, energy and financial resources by

 minimizing urban spraw!”).

-The proposed proj ect does not conflict with these considerations, but neither does it help realize

them, since rezoning in this case does not direct development nor reduce sprawl in any obvious
way.” The property was previously subject to & preliminary plat approval by the County,
although at a lower density of development. Nothing in the policies correlates economic growth
with maximizing residential depsity.” None of the immediately surrounding neighborhood
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appears to have been developed up to maximum density of 5 dwelling units per acre. As the
Community Planner Dennis Davison noted at the hearing, the only place where densities
comparable to the proposed project have been developed is at “The Crest” subdivision, which js
separated from the sub_|ect property by at least one tier of lots that are 0.3 acres and up. “The
Crest” was subdivided prior to the establishment of current R-1 minimum lot size requirement

according to Mr. Davison.

(i 1) Objective HSG 1: Maintain and upgrade the character of existing residential
neighborhoods. Related Policy HSG 1.2 encourages ‘“new single-family development
throughout existing single-family neighborhoods as redevelopment and infill construction

at appropriate densities.

The prOJect would develop vacant property in the midst of a single family neighborhood, some of
which is within city limits, and some outside city limits. Public comments raised concerns about
the effect on nelghborhood character from the proposed small lot sizes, the use of a private road
easement to serve the Phase 3 lots, and the potenual creation of what would effectively be double
and triple frontage lots as a result of the. private road development. In hght of the.general
disfavor for double ﬁ'ontege lots in SMC 10.50.041(e), and disparity in lot sizes between those’
proposed and those in the immediate neighborhood, it is not clear that the proposed alignment
“maintains and upgrades the character of existing residential neighborhoods.” Neighboring

properties on Lyle Loop Road have been developed in compliance with R-1 standards. The

concept of “appropriate densities” is dxseussed further in the analysis of Pohoy HSG 2.1, below.

(i) Objective HSG 2: Encourage new residential development 10 approxrmate existing
residential densities and housing mix levels. Policy HSG 2.1 encourages that the
combined net density of all residential development remain at present levels. Exceptions
10 this policy should be permitted where the developer can demonstrate that the quality of
the project design, construction and amenities warrants a different housing density.

The Comprehensxve Plan maximum den31ty provides for an average lot size of 8,712 square feet
or 0.2 acre. This is roughly the density of current development on Lyle Loop Road. Nearby
development on Herlou Drive anid Weems Way translates into a density of roughly 2.5 dwelling
units per acre (rothly 0.4 acre lots based on-line informstion available from the County

Assessor’s web site.” See Flgu:e 1).

The average proposed lot size for the proposed development is 7,041 square feet. This amounts
to a 19% reduction below the * average > R-1 lot size and a 60% reduction below the Herlou
Drive/Weems Way lot sizes. It is not clear that the proposal “approximates” the surrounding
density. The key question thus becomes whether “the developer can demonstrate that the quality
of the project design, construction and amenities warrants a different housing density.” In this
regard, nothing in the application materials purports to show that a higher housing density is

http://yakimap.com/servlet/com.esri.esrimap. Esrimap?name=YakGISH& Left=1630284&Bottom=485709&Right=1
632627&Top=487633&TAB=TabAssessor&DropDownOrtho=None&Contour=&Utilities=&FEMA=&CAQ=&Dr
opDownPlanmng-Zonmg&DmpDomMapSnze=Small&chck.x~26S&chck.y'16l&Cmd=Zl&0RTHO LIST=Non

e&MAP_ SIZE=Small
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warranted based on quality of project design, construcﬁon or amenities. Rather, the stated goal
of the Applicant is to achieve the highest density allowable under the: Comprehensive Plan
density limitations.

(iv) Objective HSG 4: Encourage new residential consiruction 10 be compatible with
existing residential development. Policy HSG 4.1calls for encouraging developers to use
private covenants and deed restrictions which specify architectural, maintenance and
landscaping standards within their development. '

The thrust of much of the public comment received on the project was that the lot sizes and
subdivision design are not compatible with neighboring residential development, and that
neighboring property values would be impaired. The Applicant included with the development
plan an analysis that provides evidence that the lot sizes proposed do not necessarily adversely
affect property values. The analysis relies on tax valuations by the County Assessor, and
principally refers to properties within The Crest subdivision to show that lot size is not
controlling with respect to value.

Property value is not the sole basis for evaluating compatibility based on the pertinent objective
and policy. Architectural, maintenance and landscaping standards are implicitly associated with
the compatibility analysis, and the application materials include no evidence of consideration of
such standards, other than photographs of existing homes in The Crest subdivision, reliance on

~ future lot developers to provide landscaping, and the designation of a 1233 square foot open

space parcel without clear indication of its objectives or potential use. It is noteworthy in this -
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regard that provisions of SMC 10.24.030 call for the preliminary development plans to contain
such informiation as “horizontal and vertical dimensions of all buildings and structures proposed
to be located on the site which shall include drawings, architectural renderings or photographs of
proposed buildings” and proposed landscaping. These provisions and similar provisions in SMC
10.24.050 appear to track the compatibility objective and policy in the Comprehensive Plan.

The Applicant has also indicated that the smaller lots will support lower cost housing
developmient, consistent with the Comprehensive Plan’s affordable housing goals. However, the
housing strategies adopted in the Comprehensive Plan at p. 41 only address parcel size in the
context of cluster development. Cluster development could be achieved through a planned
development process, but is not part of the current proposal. In any case, this matket-based
concept does not override other housing objectives and policies in the Comprehensive Plan in
any clear way. ' : ‘ :

(2) The proposal's harmony with the surrounding area, or its potential future use.

This cﬁtcﬁon'appehrs'fo track closely with the previously dlscussed Comprehensive Plan
provisions rélated to compatibility with neighboring residential uses and approximation of
néighboring densities. The same analysis applied to Comprehensive Plan compliance dlso

applies here.

3) ‘The system of ownership and means of deve!opment, preserving and maintaining open

. Space.

The préliminary plat shows an open space .parcel of 1,233 square feet, to be located on the
boundary of Lots 1 and 13 and adjacent to Herlou Drive. No information has been provided in

. the application materials regarding its development, preﬂservaﬁon and maintenance, except to

note that open space can be used to preserve natural features. In addition, no information has
been provided ‘to show the suitability of the open space for the proposed development as
provided in'SMC 10.24.080. :

(4) The adequacy of the size of the proposed district to accommodate the contemplated
development. T ' ‘

The Planned Development ordinance does not provide specific guidance as to what would
constitute the “adequate” size of property to support a PD approval. The property is not large
enough to allow conforming public Streets to serve the proposed Phase 3 lots without further
reducing lot size. Private streets are allowable under the subdivision standards when there is no
impairment to traffic circulation on public streets. SMC 10.50.041(d)(4). There is no record of
any fire safety or similar concems held by city fire or public works officials regarding the
configuration of the development or means of access. If it assumed that the basic objective of
the proposal is to reduce lot size, the evidence in the record does not provide a basis for saying

that the space is not adequate for the proposed project.
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" (5) Compliance with Chapter 10.24 SMC.

Certain procedural reqmrements are called out in the Planned Development ordinance.
These include:

e Filing of a notice of intent, along with a preliminary development plan and program
containing certain specified information per SMC 10.24.020 and SMC 10.24.030;

o Filing a final development plan and program containing certain specified information
along with and “verified rezone application” per SMC 10.24.050;

Specified information requiremets to be included in the final development plan and program
include

a) Existing maps drawn to scale of not less than one inch to one hundred feet and proposed
final contour map;

b) Location, with the names of all existing and proposed strects, public ways, railroad and
utility rights-of-way, parks or other open spaces and all land uses within two hundred feet
of the boundary of the development, '

c) Existing sewers, water mains and other underground facilities within and adjacent to the
developrient and their certified capacities;

d) Proposed sewer or other waste dlsposal facilities, water mains and other underground
utilities;

¢) Subdivision map, in the event a proposed planned development application is combined
with a proposal to divide land into lots, identifying proposed Iot configuration and size in

. square feet);
f) Proposed land use map identifying the locauon and purpose of each structure;
g) Location and size in square feet of community facilities;

h) Locatton and size in square feet of open space;

i) Traffic flow plan;

j) Location and dimension of walks, trails or easements;

k) Location of off-street parking areas, arrangement, number and ‘dimensions of auto
garages and parking spaces, width of aisles, bays and angles of parking;

) Location, arrangement, number and dimensions of truck loading and unloading spaces
and docks;

m) Prehmma.ry plans, elevations of typical buildings and structures, including general height,
bulk, number of dwelling units and the exterior appearance of the buildings or structures;

n) Apprommate location, height and materiais of all walls, fences and screens; |

o) Indication of stages of development.

p) Statement of goals and objectives, i.e., why it would be in the public interest and be
consistent with the Comprehensive Plan

q) Tables showing total number of acres, distribution of area by use, percent designated for
dwellings, commercial or industrial uses and open space, number of off-street parking

“spaces, streets, parks, playgrounds, schools and open spaces;

r) Tables indicating overall densities and density by dwelling types and any proposal for the
limitation of density;

s) Restrictive covenants, other than those relating to retention and maintenance of common

' open space;

t) Development timetable.
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‘While all these elements are indicated as required in the final development plan and program, the
ordinance does not specify that every Planned Development project must have all of the
elements. The ordinance is not clear as to which of the listed elements might be necessary and
which are not. For example, open space is not prescribed as a requirement. In the earlier version
of the ordinance, required open space was contemplated as a means of realizing the “full
potential” of a property. See Selah City Council Ordinance 1779, §78 (2004). As amended in
2009, the ordinance retains provisions for open space evaluation and protection evaluation but no
longer references the use of required open space to realize full property potential. City planning
officials have viewed this change as having the effect of not requiring open space, but if open
space is provided in a proposal, then the adequacy review and protection provisions still apply.
However, it seems that, if open space was not important to the scheme of the ordinance, the very
specific requirements for open space evaluation and protecnon could have been removed at the

time it was amended.

- Interpretation of local ordinances is governed by the same rules of constmcnon as state statutes.
Ordinances must be reasonably construed with reference to their purpose. HJS Development, Inc.
v. Pierce County 148 Wn.2d 451, 471-472, 61 P.3d 1141 (Wash. 2003) The purpose of the
Planned Development ordinance is to allow mew devclopment that is consistent with the
Compfehemxve Plan but that would not be readily permitted in other zoning districts due to
limitations in dimensional standards, permitted uses, or 8ccessory uses. Ordinances must be
interpreted and construed so that all the language used is given effect, with no portion rendered
meaningless or superfluous. Whatcom Countyv. City of Bellmgham 128 Wn.2d 537, 546, 909
P.2d 1303 (Wash. 1996). The specified elements of the required development plan and program
cannot be read to be superfluous. At the Jeast, the requirements must be read as considerations in
whether the proposed Planned Development is consistent with the Comprehensive Plan Planned
Development review is not merely a matter of assuring the proposal meets the limitation on
maximum density. Other elements of the ordinance also would seem at least to illustrate the City

Council’s purpose.

Given the scope of the project (detached single family residential) and the information provided
in the staff report, the purpose of the ordinance has generally been served by the submitted
materials with regard to plan and programs elements a) through g), i) through ), 0) g) and t), set
out above. However, the submitted materials are lacking information regarding
e open space adequacy and protection,
‘e preliminary plans, elevations of typical buildings and structures, including general height,
bulk, number of dwelling units and the exterior appearance of the buildings or structures,
e approximate location, height and materials of all walls, fences and screens,
e a statement of goals and objectives, i.e., why it would be in the public interest and be
consistent with the Comprehensive Plan,
o restrictive covenants, other than those relating to retention and maintenance of common
open space.

These elements are all related to issues of substantial conformance with the Comprehenswe Plan
discussed above at pp. 6-9, above.
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In addition, relief from subdivision standards provided in SMC 10.50.041(d) and (e) for planned
developments depend on a showing of good cause. In this instance, good cause is directly
dependent upon the proposed Planned. Development being consistent with the Comprehensive
Plan. The Applicant and the staff report equate “efficiency” and “desnablhty” as the terms are
used in SMC 10.24 010(a) with the development of the property to maximum density. Such
efficiency or desirability could be the basis for a showing of good cause for relief from
subdivision design standards. However, since the terms are not specifically defined in the
ordinance, they must be construed in the larger context of the ordinance and the Comprehenstve
-Plan it implements, The 5 dwelling unit per acre reference in the Comprehensive Plan is a
density limitation, rather than a desired density target, and as discussed earlier, other provmons
of the Comprehensive Plan are relevant to the proposal.

Based on the lack of mformatlon related to compliance with the Comprehensive Plan, it is
difficult to justify any recommendation for approval. It is no less difficult to justify a
recommendanon for approval that is conditional on the submission of the additional information.
Such additional information would not be subject to pubhc review and comment for the record,
- 80 the purpose of the open record heanng on the application would be undercut. '

c. Applzcahon of the Minor Rezone Rewew Criteria

| Q) The extent to wluch the proposed rezone is consistent with and/or deviates from the goals,
objectives, mapping criteria and policies adopted in the Comprehensive Plan and the intent of -
Title 10 SMC.

The conformance of the proposed pmJect and rezone with the Comprehensive Plan is discussed
above at pp. 5-8, The purpose of Title 10 SMC is set out m SMC 10.02.030. Of parhcular note,

the purpose includes

o TImplement the city of Selah Urban Growth Area Comprehensive Plan
enacted pursuant to the Washington State Growth Management Act;

e Assure the orderly development of the city consistent with the Selah
Urban Growth Area Comprehensive Plan goals and policies; [and]

e Encourage orderly growth while integrating new development and
redevelopment into the fabric of the community while maintaining a
high quality environment[.]

These purposes, including integration of new development in the fabric of the community, are
atso addressed at pp.6-9.

(2)  The adequacy of public facilities, such as roads, sewer, water and other public services
required to meet urban or rural needs.

There is no evidence that public facilities associated with the subject property are inadequate to
meet urban needs. City public works and fire officials do not object to the proposed public

facility elements of the project.
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(3)  The public need for the proposed change. Public need shall mean that a valid public
purpose, for which the Comprehensive Plan and this title have been adopted, is served by the
proposed application. Findings that address public need shall, at a minimum document:

a. Whether additional land for a particular purpose is required in consideration of the
amount already provided by the plan map designation or current zoning district within the
area as appropriate; :

b. Whether the timing is appropriate to provide additional land for a particular use.

As described in the staff report and by the Applicant, there may be demand for lower cost
residential development that might be afforded by smaller lot sizes, though these representations
by themselves do not constitute substantial evidencé of such a demand. More importantly, it is
not clear that the satisfaction of such demand is a cognizable public purpose for which the
Comprehensive Plan has been adopted. See Spokane County v. Eastern Washington Growth
Mamnagement Hearings Bd., 176 Wn.App. 555, 309 P,3d 673, (Wash.App. Div. 3 2013) (County
did not identify any evidence demonstrating public need, and “desires are different than needs”).
This is in contrast to the matter of affordable housing, and the Comprehensive Plan includes
specific strategies for affordable housing beginning at p4l. No provisions in the
Comprehensive Plan or zoning ordinance have been identified as recognizing as a distinct
housing type or public purpose a “small lot detached single family residence” except as may be
* implied from the cluster development provisions of the Affordable Housing section of the plan.
Othierwise, mixes of housing types are contemplated in existing zoning districts and addressed in

the permitted use table in Chapter 10.28 SMC.

(4)  Whether substantial changes in circumstances exist to warrant an.amendment to the
current designation or zone.

The property was zoned R-1 in the annexation ordinance that became effective February 1, 2014,
Neither the Applicant nor the staff report address any substantial changes in circumstances that
.might warrant a site specific rezone. Such a rezone would not be required to implement the
existing provisions of the Comprehensive Plan.

(5)  The testimony at the public hearing.

Issues raised in public comments have been addressed above in the specific context of the
pertinent review criterion.

(6)  The compatibility of the proposed zone change and associated uses with xyeighborihg land
uses;

Compatibility of the proposed Planned Development zone with neighboring uses is discussed
above at p.8. The uses in the zone are limited to those described in the development plan and

program required by SMC 10.24.050.
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(7)  The suitability of the property in question for uses permxtted under the proposed zoning;

The uses under the proposed Planned Development (detached single family res1dent1al) are the
same as those under the existing R-1, zoning. There i is no evxdence that property is physxcally
unsuitable for residential development:

(8) The recommendation from interested agencies and departments.

No agency recommendations regarding the application materials in the record have been
received.

d Subdivision review.

Subdivision design standards are set out in SMC 10.50,041. In addition, conventional conditions
on prehmmaxy plat approval will assure compliance with the standards subject to prior or
contemporaneous Planned Development approval. Based on staff review, it appears that the
proposal generally comphes with the standards or can made to comply with the addition of
certain typical fire hydra.nt requirements, and the extension of typical utility services to Phases 2
and 3. Excephons relate to block design, minimum lot size and dimensions (which is the basis
for the application for Planned Development zoning) and the use of private streets for access.
Certain subdivision standards that may be modified by a planned development under SMC
10.50.041(¢) for good cause and where appropriate to prov1de for the contemplated type of
development and land use. As has been noted, good cause is tied to consistency of the Planned
Development with Comprehensive Plan. Assuming consistency for the sake analysxs, the
pertinent standards are assessed below: ‘

(1) Use of Private Streets for Access .

The need for a pnvate access street is primarily based on the topography and size of the area
north of Lyle Loop Road. The application describes the private road system as providing
sufficient turn-around for fire apparatus with the farthest home no farther than 150 feet from a

~ firé hydrant as requued by the Fire Code. The subdivision code states that private access streets

may be authorized where there will be no adversé effect on future traffic circulation. of
neighboring parcels (SMC 10.50. 041(d)(4)). This is the case based on topography of the site,
which together with the development of sunmmdmg areas, precludes future street extension into
those areas, The same conditions limit the availability of street frontage to the relatively
undeveloped area to the east. Parking within the access street will be subject to “no parking”
restrictions as necessary to comply with fire apparatus access requirements and pedestrian safety.
It is noteworthy that the use of paved private access easement effectively reduces the useable
area of the servient lots in amounts ranging from +650 square feet to 1,500 square feet ( for

Lots 9 and 10).
(2) Double Frontage Lots

Double frontage lots (lots having frontage on two streets “...sﬁonﬂd be avoided whenever
possible” SMC 10.50.041(e)(4). Potential double frontage in the current case arises from the
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necessity for private streets to utilize the site consistently with the Planned Development. The
intent behind avoidance of double frontage is not expressed in so many words in the zoning or
subdivision standards, and no policy perspective is included in the staff report or written
materials, but the plain language calls for avoidance and is presumably considered to be
appropriate to meet the purposes of the City’s zoning controls in SMC 10.02.020. It appears that
no other subdivisions in the area include lots with double lot frontage (other than corner
lots).However, the configuration is not readily avoidable if the block design and lot size
proposed in the Planned Development is to be implemented.

(3) Minimum Lot Width.

The reduced widths of Lots 7, 9 and 10 are minimal (less than one foot) and are likely a result
of fitting the lots to the site and to accommodate the private street system. Lot 1 does not meet
the standard, but only because it is measured at the rear of the front yard. Farther back, lot width
exceeds 60 Tfeet. There is no intent given by the zomng or subdivision codes for lot width
reqmrements ‘but the staff report md:cates that the W1dths are typically required to avoid
irregularly shaped lots and énsure that setbacks can be'met. Comner lots may need more width
because they have larger side setback standards ‘and also to prov1de enough area to
accommodate vehlcles where there is direct access to a street. Due to the minor amount of
: reducnon and the other chamctenstlcs of these lots, they would remain practicably developable

4)] Pubhc Comment on Street Desxgn
Comments raxsed concerns about an apparent street jog indicated on the prelmnary plat in the
vicinity of Lots 7, 8, 21 and 22. Public street design on the plat is appropriately to be conditional

subject to City approval for consistency with subdivision deslga standards prior to street
constructlon, and can be addressed by conditions on preliminary plat approval. .

From the foregoing findings, the Hearing Examiner makes the following
IV. CONCLUSIONS.

1. Any of the foregoing Fmdmgs that are more smtably characterized as conclusions are
deemed to be such.

2. Notwithstanding the delay in recordation of the West Goodlander Annexation ordinance,
the Hearing Examiner has jurisdiction to conduct an open record hearing on the applications for
a PD rezone and associated subdivision, and to make a recommendation.to the Selah City
Council regarding approval or denial of applications. The approval recommendation can be
conditional, and nothing requires that a recommendation for denial be a denial with prejudice.

3. The application materials do not provide sufficient information to confirm compliance
with Chapter 10.24 as indicated by SMC 10.24.060, and as discussed in the Findings at pp 10-12.
Such information would typically be subject to review and comment in the required public

Page 15
Somerset I
912.42,14-05; 914.42,14-04



hearing, but would be insulated from such comment if a recommendation for approval was made
conditional upon the future submission of such information.

4, Based on current information in the record, the Planned Development zone would not be

responsive to complaints that the project is inconsistent with protection of and harmony with
neighboring uses described in Comprehensive Plan objectives and policies as discussed at pp. 6-
9 in the findings. In absence of effective responses to those matters, particularly any showing
that “quality of the project design, construction and amenities warrants a different housing
density” than a density approximating the neighboring densities, the Planned Development is not
harmonized with the Comprehensive Plan. Because the concerns raised at the hearing are tied to

_considerations in the Comprehensive Plan, they are not mere expressions of displeasure.
Sunderland Family Treatment Services v. City of Pasco, 127 Wn.2d 782, 903 P.2d 986 (Wash.

199

. If the Planned Development rezone js subject to the Minor Rezone review cntena in
Chapter 10.40 SMC, the application materials and hearing evidence fails to show that sucha
rezone is supported by public need or that a material change in circumstances related to the
property has occurred that renders the rezone appropriate. However, if a Planned Development
project otherwise meets the requirements of Chapter 10.24 SMC, that ordinance does not require
_by its terms that the “verified rezone application” be reviewed under Chapter 10.40 SMC. -
P T —

6. Based on the incompleteness of the application materials and hearing information for
7~ purposes of showing that the proposed Planned Development complies with Comprehensive

" Plan provisions, obj ectives and policies, a recommendation of approval, even with conditions, is.
not appropriate: However, there is no basis for concluding that the information cannot be
developed to show Comprehensive Plan compliatice or that the development plan and program
cannot be amended to address the issues raised at the open record hearing. Consequently, a
recommendation for denial can be for denial without prejudice, so that the appropriate

l information or amendment might be developed.

7. If the City Council is persuaded that the Planned Development meets the requirements of
Chapter 10.24 SMC notw;thstandmg a recommendation for denial, the approval should be
appropriately conditioned on the following requirements as set out in the steff report:

1. All design and/or improvement notations indicated on the preliminary plat are included
herein as conditions of preliminary plat approval. (Including, but not limited to, dedicated
right-of-way width, easement widths and locations, lot size and configuration).

2. A preliminary engineering report and/or plan, prepared by a Licensed Professional
Engineer, demonstrating the feasibility of construction of all public improvements A
required by Selah Municipal Code, Chapter 10.50, must be submitted to the Public Works
Director for approval, including approval of compliance with public street alignment

Tequirements.
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All final plans and specifications for improvements must be prepared by a Licensed
Professional Engineer and reviewed and approved by the Public Works Director prior to
construction. Specifications for improvements shown on the preliminary plat are
minimum specifications that may be superseded by conditions contained herein or by
specific conditions as approved by the Public Works Director. Upon completion of
construction and prior to final plan approval, final ‘as-built’ construction plans and a
written certification by a Licensed Professional Engineer that said improvements where
completed in accordance with the approved construction plans must be submitted to the
Public Works Director for approval.

Reports, plans and specifications previously submitted shall count toward meeting the
requirements of Conditions #2 and #3 if accepted by the Public Works Director to the
extent of the improvements for which they are determined to be sufficient.

Lyle Loop Road: Street improvements must be constructed to City standards as approved
by the Public Works Director including 50 foot wide right-of-way, 32 foot wide asphalt
pavement, concrete rolled'(or better) curb and gutter, five (5) foot wide sidewalk on one
street side and street illumination. The sidewalk shall be installed on the same side of the
street as it is on the existing completed portion of Lyle Loop Road. Unhty improvements
shall be extended beyond street pavement edge to facilitate future extension where
appropriate, Street grade shall not exceed 10%.

Lyle Loop Road shall be constructed in its entirety prior to the recording of Phase 1 ora
temporary turnaround constructed to City standards shall be provided at the point at

_ which it ends.
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The private interior street shall be constructed as a hard-surfaced street to specifications
approved by the Public Works Director prior to recording a final plat for Phase 3. The
street shall have a minimum surface width of 20 feet. This improvement is not required as
a condition of final plat recording beyond (east of) the point at which it enters Lot 6,

Covenants or a road maintenance agreement, providing for the perpetual maintenance of

the private roadway and that establish a road maintenance fund shall be recorded with the
Yakima County Auditor and a recorded copy submitted to the Selah Community Planner
prior to recording the final plat.

Documentation of the proposed use and ownership of the common open space shall be
provided prior to recording a final plat for any phase. Documentation shall include
covenants, establishment of a homeowner’s association or deed restrictions and they shall
be recorded prior to recording any final plat. It may be combined with the covenants or
agreement required for maintenance of the private roadway. Documentation shall also

Somerset I
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establish or demonstrate legal access by all residents of the plat to the common open
space.

10. Street illumination shall be installed by the developer at locations and to the
specifications of the Public Works Director (typically at 300 foot intervals oras
otherwise determined by the Director of Public Works in order to maximize
illumination). Street lights shall be installed on mefal poles.

11. All lots must be served with a full range of public and private services and utilities
including public water and sewer, power, natural gas and telephone. All utilities except
for the standard telephone box, transmission box and similar structures shall be
underground and installed prior to the surfacing of streets. All utilities placed beneath
streets, curbs or mdewalks shall be extended beyond these features to avoid them being
dlsrupted by future ‘extensions, "

12. 'I'here shall be a moratorium on public street cuts for a penod of five (5) years from the
date of plat recordmg

- 13 Fire hydrants shall be provided and installed by the developer at locations approved by
the City of Selah Fire Chief and to the specifications of Selah Municipal Code, Chapter

11.30.

14. Final lot dimensions and lot area must substantially conform to the prelinﬁna.rj plat
~ unless otherwisé amended during the public hearing process.

15. Storm Water drainage facilities to accommodate runoff generated in the plat must comply
with a drainage facilities plan prepared by a Licensed Professional Engineer and
approved by the Puiblic Works Director. Plans submitted previously will count toward
meeting this requirement if approved by the Public Works Director. Additional
documentation may be required for portions of the site not covered by any such
previously submitted plans.

16. Prior to final plat recording, all required plat improvements (utilities, streets, drainage'
facilities, etc.) must be installed and accepted by the City or a surety bond pledged to the
City to ensure installation of the plat improvements within two years of final plat

recording.

17. Planned Development approval shall be in substantial conformance to the project design
as described in the project narrative, application materials and on the face of the
preliminary plat. Setbacks, building height and lot coverage shall be to the standards
required in the R-1 district by the zoning ordinance. Lot size and lot width shall either
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conform to the approved preliminary plat or meet minimum R-1 standards. This
condition is not intended to preclude modifications otherwise allowed under SMC

10.24.110.

18, All reqmred street signs, posts and appurtenances must be supplied by the developer and
will be mstalled by the City.

19. The following note shall be placed on any ﬁnel plat map:

“The owners shown hereon, their grantees and assrgnees in interest, hereby
-covenant and agree to retain all surfaee water generated within the plat on-

- site”?
20. Lots in Phase 3 shall be served by an8 mch sewer lme extended in the utility easement

across Lots 9 and 10 and then coritinued to all of the individual Phase 3 lots in the access
and tmhty easement as shown on the Prehmmary Plat.

21. Prior to final plat recordmg, a surety bond or such other secure ﬂnanclal method
acceptable 1o the City, in the amount of 15% of the cost of the pubhc mprovements as
determined by the Public Works Director (streets, sidewalks, street lights, dramage
facilities, sewage collection and water dmbutxon facilities, etc.) must be remitted to the

~City and will be held for a penod of two years from the date of final plat recording to
guarantee againist defects m matenals and workmanshrp

22, Improvements reqmred for the SllbleISIOIl must be completed and the ﬁnal plat must be
submitted w1thm the maximum time period required by RCW 58.17.140. If this decision
is issued on or before December 31, 2014, that time period is 7 years. Otherwise, it is 5
years. A one-time, one-year extension may be authorized in accordance with SMC
10.50.033(c) but the request must be made before the 7-yeax time period ends.

23. Any changeés to the plan or pmgi'am shall be subject to review in accordance with
Chapter 10.24 SMC. '

From the foregoing Findings and Conclusions, the Hearing Examiner makes the following

V. RECOMMENDATION.

The application by Zuker-Sample Development LLC. to rezone property describe in the
Preliminary Planned Development of Somerset II, dated January 13, 2014 from One-family
Residential to Planned Development and to subdivide the same property into 24 single family
residential lots, as specified in the application materials (File No. 912.42.14-05 and 914.42,14-
04), should be DENIED without prejudice, with allowance for reopening the open record”
proceedmg commenced in accordance SMC 10.24.060 to allow consideration of and public
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CERTIFICATE OF TRANSMITTAL .
I hereby certify that we sent a copy of this to the at- Vit Hand delivery

torneys.for the. plsintitteidatendants by-meit-pesiage y, Uzaneth Harpes
| cartily i emwall & US paal]

P
under. penalty of perjury under the laws of the State of
Washington that the foregoing Is true and corract. o P-Dl’” + {oe
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SUPERIOR COURT FOR THE STATE OF WASHIN'E 9, z,‘ =2 o
IN AND FOR YAKIMA COUNTY ;,g’-".; :
. : >
SOUTH SELAH NEIGHBORHOOD ) . :
ASSOCIATION a ionprofit ) NO: 08-2-01628-4
| association, K.ATHLEBN FOUNTAINE, ).. o
DAVE and KATHY HOFFERT, husband)
and wife, ART and PHYLLIS . ) . R ,
JOHNSON, husband and wife, and ) ORDER ON SOUTH SELAH
MICHAEL and MICHELLE TURNER, ) NEIGHBORHOOD .
husband and wife, ) ASSOCIATION’S LAND USE
- ) PETITION ACT APPEAL
Petitioner, ) (with Judge Hackett)
- )
I1vs. )
‘ )
CITY OF SELAH, WASHINGTON, )
A political subdivision of the State of )
Washington, TORKELSON )
CONS’I'RUCTION INC., a Washington )
Corporatlon, JOE KELLY : )
CONSTRUCTION LLC, a limited )
liability company, CARL TORK.ELSON)
and JOE KELLY, )
)
Respondents. )}
)
)
Velikanje Halverson P.C.
. 405 East Linceh Ave.
Order on South Selah Neighborhood’s - Yeldma, WA 85307
. (809) 248-6030
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_ On December Id, 2008, this matter came on regularly before the Coixrt_ for oral
argument on Land Use Petition filed by South Selah Neighborhood Association, a
non-profit association, Kathleen Fountaine; Dave and Kathy Hoffert, husband and

—, = ] )

wife; Art and Phyllis Johnson husband and wife; and Michael and Michelle Turner,
husband and wife (colléctively “SSNA™). Petitioners were represented by James C.
Carmody; Respondent City of Selah was represented by Robert F. Noe, and
ReSpondcnt s Torkelson Constructlon, Inc,a Washmgton corporatnon, Joe Kelly
Oonstrucnon LLC, a limited habxlnty company, Carl Torkelson and Joe Kelly
(collectlvely “’]‘orkelsdn ') were represented by Kenneth W. Har‘per

In rendenng its decision, the Court revered and consxdered the entlre record

on appeal mcludlng
Ca , SSNA's Petltlon for Revww dated Aprll 29 2008, A
b Supulatnon and Order Setting Case,Schqdule dated June 2, '2_008;
<. - Stipulation and Order Setting Case Schedule dated August 13,2008; -~
.d.. - -Petitidner’s Opening Brief dated September | 16, 2008;
e. 'Response Brief of ReSpondent’s Torkelson Construcnon et al dated

5 OctoberZI 2008;

*f . Motion to Supplement the Record of ReSpondents Torkelson and Kelly

{land SUpportmg Memorandum dated October 21, 2008;

g - Cxty of Selah Joinder i in the Response Brief of Torkelson Construction,
etal dated October 22, 2008;
.h.  Petitioner’s Reply Brief dated October 31,2008;
i.  Centified copy of the Administrative Reord submitted by City of Selak;

and : .
j- Verbatim Report of Proceedings for Hearings Before Hearing Examiner
Pat Spurgin, ‘
Valikanje Helverson P.C.
- Ty
Order on South Selah Neighborhood’s . Yakims, WASBX7
. (809) 2486030
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Having thoroughly reviewed the entire LUPA-related record, including, but not
limited to, the specific entries noted above, as well as the argument of legal counsel,
this Court finds and conclides as follows: ’

1.  This court has juﬁsdiction over the subject matter and parties:

2. Ctty of Selah’s environmental threshold determination as set forth in
Mmgated Determination of Nou-ngmf' cance (MDNS) dated July 20, 2007 is not
clearly erroneous and Hearing Examiner’s Decision on this issue shall be affirmed.

3. City of Selah complied with applicable procedures and/or processes
with respect to envuonmental and perrmt processing mcludmg comphance with

' apphcable building and ﬁre codes, enwronmental review, concurrency and

development staridards and Hearmg Exammer s Decision on such 1ssues shall be U % -
afﬁrtned, mehading fevisecr offﬂa@ cimimonZs, # //
4, : Hearing Examiner erroneously mterpretcd and applled provisions of

Selah Mumcxpal Code with respect to permitted uses within the Multiple Family

Residential (R-3) zoning district. _ .
i (a)  Single-Family Dwellings are prohibited within the R-3 2oning

district. “Single-Family” is defined as follows:

Single-Family Dwelling means a structure
designed exclusively for occupancy by one
family and contammg no more thar one
dwelling unit. This definition includes
manufactured, and modular homes. See, also;
“modular home.”

“Multi-Family” Dwelling is defined as follows:

“Multi-Family” Dwelling means a building or a
portion thereof, designed for occupancy by
three or more families living independently of
each other, and containing three or more

. dwelling units. See, also, “Apartment.”

(b)  Torkelson originally proposed construction of twenty-four (24)

single family residences within a planned unit development. The residence structures

Vellkanje Halvérson P.C.
i
. P.0. Box.
Order on South Selah Neighborhood’s Yakimo, WA 88307,
, {5091 243-6030

Land Use Petition Act Appeal -3,
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were based upon rrnastcr plan submitteri and approved by City of Selah. Structures
proposed in the current development utilize the same plans and specifications for the
building énd structures. T'he. original structures morphed into a p;urported multi-
family stxirﬁtute. ' .

(c) Buildings wére connectéd by a non-stmctural causeway that
appears cosmetrc and has no structural utllrty The cormectmg artrface servesno
structural purpose or utllrty and is not designed to 1mprove llveabllrty of the separate

building, ' _
(d) Heanng Exammer erroneously mterpreted the zomng ordmance. A

(e) Hearmg Exammer also erred i in the appllcatron of the Zoning
ordmance to the facts of this apphcatron The Court hereby reverses Hearmg
Exammer s Dedxsxon ~z;\pprovmg Class I Use Apphcatron by-C.arl Tr)rkelson
Constructlon and Joe Kelly Constructlon for Fwe Purported Multr-Famr!y Dwelhng
Units at 605 Southern Avenue, Selah Washmgton _ o

Pursuant to RCW 36 7001 10(4), Pennoners ate entrtled to

rermbursement of costs assocrated wnth prepara on of the erbatzm transcrrpt in the
SEVEH L 2 100} ‘

6. . Peuuoners are entrtled to award statutory costs and attomey ] fees '

ITISSO ORDERED . ‘
Tt

DONE IN OPEN COURT this 7 _day of Beesy

Honorable Robert N. Hackett, I,
Yakima County Superior Court Judge

Velikanje Halverson P.C.

e
Order on South Selah Neighborhood’s Yakima, WA 88307
. o 1509 2486030

Land Use Petition Act Appeal -4
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Presented by:

VELIKANJE HALVERSON, P.C.
Attomeys forgqtmoners

@és C. CarmodyUBA 5205

Copy recenved, notxce of presentatlon

' walved.

e -

TORKELSON CONSTRUCTION

1/INC.-and JOE KELLY CONSTRUCTION, INC., and
||JOEKELLY CONSTRUGTION, LLC,CARL

TORKELSON and JOE KELLY .

By:__._ . .
o "Kgn.het_h W, Hg.jp‘ge;', WSBA #25578

CITY OF SELAH
Attorney for Respondent City of Selgh

"Robert F. Noe WSBA 19730

gyeAamtivscish ncigborhood attocistiodB00Y bevereifionder o sarm kg sppeal 12 16 GL.doe
127112008 359 pestd

Order on South Selah Neighborhood’s
Land Use Petition Act Appeal -5
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Velikanje Halverson P.C,
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CITY OF SELAH

FINAL ADMINISTRATIVE APPROVAL BY THE
ADMINISTRATIVE OFFICIAL

CLASS 2 USE DEVELOPMENT: MULTIPLE FAMILY RESIDENTIAL 6 - 12
DWELLING UNITS PER ACRE
FINDINGS AND DECISION

FILE NUMBER: 926.45.15-02
ISSUE DATE JUNE 19, 2015

The Administrative Official, having reviewed the materials submitted in the application;
documentation submitted by staff; a site view of the site and surrounding vicinity and public
comments issues the following NOTICE OF ADMINISTRATIVE APPROVAL OF A
CLASS 2 USE:

APPLICANT: Torkelson Construction, Inc. - PO Box 292, Selah, WA 98942
PROPERTY OWNER: Carl & Candy Torkelson

PROJECT ADDRESS: Bowers Drive

PROPOSAL: Construct a multiple family residential development consisting of five
dwelling units attached to an existing single-family dwelling on a 0.53 acre property.
Each unit is to be served by a separate driveway wide enough to accommodate two
parking spaces. A 20 foot wide paved access road designated on the site plan as a
temporary fire turnaround is also proposed. It occupies an access easement of the same
width and straddles the project site and the adjoining lot to the south. A T-turnaround is
proposed at the end of the road.

The project is on one of eight lots created in 2014 by short subdivision (referred to in this
decision as short plat lots) for which there is a pending application for a 48 unit Planned
Development. There is also a separate application for multiple family residential on a
nearby lot at the intersection of E. Goodlander and Lancaster Roads.

TORKELSON CONSTRUCTION
NOTICE OF ADMINISTRATIVE APPROVAL
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The property is located at the north end of Bowers Drive approximately 550 feet north of
E. Goodlander Road. The property is zoned Two-Family Residential (R-2) and designated
Moderate Density Residential by the Comprehensive Plan. The maximum allowable
density is 12 units per gross acre. The project is to be served with municipal sewer and
water.

FINDINGS

. In accordance with Selah Municipal Code, SMC 10.06.020(2), Class 2 administrative

uses are generally allowed in the zoning district. However, the compatibility between a
class 2 use and the surrounding environment cannot be determined in advance and must
be reviewed. The Class 2 use may be conditioned in order to ensure compatibility and
compliance with the provisions of the zoning district and the goals and policies of the
comprehensive plan. If a Class 2 application cannot be adequately conditioned it shall be
denied.

. Conditions may be imposed by the reviewing official in granting a Class 2 application to

accomplish the following as specified by SMC 10.06.060:

a. Comply with any development standard or criteria for approval in Title 10 or
other relevant provisions of the Selah Municipal Code.

b. Mitigate material impacts of the development, environmental or otherwise.

c. Ensure compatibility of the development with existing neighboring land uses and
assure consistency with the intent and character of the zoning district.

d. Ensure that proposed structures and areas are surfaced, arranged and screened in
such a manner that they are compatible with and not detrimental to existing or
reasonable expected future development of the neighborhood, or resource uses
consistent with the comprehensive plan.

e. Achieve and further the intent, goals, objectives and policies of the
comprehensive plan and Title 10.

f. A time limit to commence, complete the authorized action, or both must be
prescribed by the administrative official. The granting of a one-time extension of
either or both dates is allowed.

3. The proposed multiple family residence consists of six three story units connected by an

extension of the second floor containing a closet for each of five units. Each unit is to
have three bedrooms and two baths. Access is from a 26 foot wide access and public

TORKELSON CONSTRUCTION
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service easement designated as Bowers Drive providing access to the site from E.
Goodlander Road. The six units will front on a private road in a 20 foot wide access
easement designated for fire turnaround.

. The density of the proposal based on six units on the .53 acre subject property is 11.25

dwelling units per gross residential acre, conforming to the maximum of 12 units per acre
as required by the zoning ordinance and comprehensive plan,

. Surrounding land uses consist of a mixture of single-family residences on lots one half to

one acre in size, vacant land, pasture and large landscaped yards. There is a residence to
the east on a 1.68 acre parcel fronting on Lancaster Road, two residences to the north with
access from Lancaster Road by private road, a residence to the west with access from
Selah Loop Road by private road and a church to the west. To the south are 7 one-half
acre lots with six similar single family residences and a large open sided agricultural
building.

. Zoning consists of Two Family Residential (R-2) within the City Limits on the north side

of E. Goodlander Road and One-Family Residential (R-1) to the south. The R-2 zoned
area includes the site, the seven short plat lots to the south and three other parcels fronting
on E. Goodlander to the southeast and southwest, but not adjoining the subject property.
The zoning of adjacent properties outside of the City Limits is One Family Residential
(Yakima County —R-1). This includes all of the adjoining parcels except for the short
plat lots to the south. Zoning is generally consistent with the future land use designations
from the comprehensive plan. The R-2 zoned areas are designated Moderate Density
Residential. The R-1 zoned areas are designated Low Density Residential, except for one
lot on Lancaster Road which is designated Moderate Density Residential, the church to
the west and Selah High School, to the south, designated Quasi-Public Open Space.
Carlon Park is designated ‘Park’ by the Comprehensive Plan.

. The existing density of the R-2 zoned areas to north of E. Goodlander Road including the

subject property is 1.3 dwelling units per acre. With the project, the density increases to
1.8 units per acre. Including the pending applications with the City for this and
surrounding properties, the density increases to 7.2 units per acre. The density of the R-1
zoned areas bounded by E. Goodlander, Selah Loop and Lancaster Roads (excluding
property owned by the church) is 1.1 dwelling units per acre. The combined R-1 and R-2
zoned areas have a density of 1.2 units per acre, which increases to 1.4 units per acre with
the project and 3.6 units per acre with the project and the other pending residential
applications.

. The purpose of the R-2 Two Family Residential zoning district is to provide for single or

two-family residential development where urban governmental services are available or
will be extended at no public cost (SMC 10.14.010). Specific intents of the R-2 zone are
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10.

11.

12.

to provide for an orderly transition from vacant or partially developed land to single-
family or two-family residential uses, facilitate coordinated and collaborative public
infrastructure improvements, require individual lot connections to water and sewer,
require development to meet minimum urban development standards and ensure that R-2
uses facilitate future residential development and utilities.

The minimum lot size in the R-2 zone where municipal sewer and water is being
provided and where slopes are less than 10 percent is 9,000 square feet. Proposed
development must assure adequate setbacks, buffering of adjoining uses and sensitivity to
physical features. Multiple family dwellings up to 12 dwelling units per acre (DUA) are
permitted Class 2 uses by Table 10.28A-5. There are no regulatory notes given for this
use.

The subject parcel is 0.53 acre or 23,223 square feet, meeting the minimum lot size.
Setback, lot coverage and other zoning ordinance standards are as follows:

a. Front setback: 30 feet from south property line centered in the private access
easement.

b. Side setbacks: 8 feet from east and west property lines.

c. Rear setback: 20 feet from the rear property line.

d. Maximum lot coverage is 50% (buildings only).

e. Building height is 35 feet.

f. Any dumpsters must be screened from view from any public right-of-way.

All of these standards are met or exceeded. The proposed front setback is 30 feet from the
south property line, which is also necessary in order to provide parking that meets
minimum dimensions. The proposed side setback is 14 feet from the west property line
and over 75 feet from the east line. The proposed rear setback is 23 feet. Proposed lot
coverage is 20.6%. Proposed building height is 32.5 feet. Since there is no public right-
of-way in the immediate vicinity, it is unlikely that dumpsters would be visible from one.

Off-street parking requirements for a multiple family dwelling with six or more dwelling
units is 1.5 spaces per unit. The applicant is proposing to use 20 foot by 24 foot concrete
driveways at each unit for parking. This is the equivalent of two spaces per individual

unit that are 12 feet wide, rather than 10 feet, exceeding both the standards for the number
of spaces and parking space width. Required surfacing is two-inch thick asphalt on
aggregate base or equivalent and grading and drainage so that no water drains across
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o~ sidewalks. Parking is not shown on the site plan for this application, but was determined

’ from the site plan submitted for the Planned Development. As proposed, parking being
provided is in groupings of two spaces provided for each individual dwelling unit rather
than in a single parking area.

13. The proposal, consisting of six residential units, parking for less than 40 vehicles and
excavation of less than 500 cubic yards would normally be categorically exempt from
SEPA review by SMC 11.40.110(a), (d) and (e). However, as part of a larger proposal
(based on the concurrent application for Planned Development), it is not considered to be
exempt based on the SEPA requirements of WAC 197-11-305. Under the requirements of
WAC 197-11-305(b)(ii) the agency may proceed with the exempt aspects prior to
conducting environmental review if the requirements of WAC 197-11-070 are met. Those
requirements are that the exempt actions not have an adverse environmental impact or
limit the choice of reasonable alternatives. The SEPA Responsible Official’s
determination that this application may proceed before SEPA review for the larger project
is completed is based on the following findings and conditions:

a. No additional units of the concurrently proposed Planned Development may be
constructed until environmental review is completed.

b. All of the development standards of Title 10 are being met by the proposed
application. Subdivision standards are not being considered since this Class 2
7~ application is being developed on existing platted lots and dees not require
approval under the subdivision ordinance.

¢. If the Planned Development were not completed, the proposed use could stand
alone; it does not require the completion of additional units on the adjoining
properties in order to function.

d. The maximum number of dwelling units accessing E. Goodlander Road would be
20, which does not require a second access point under the Fire Code.

e. Class 2 Review gives the administrative official the authority to impose
conditions to the extent that compatibility impacts are identified.

14. The project consists of individual three story living units connected by a closet on the
second level which provides for a functional space. This is being done to meet the
definition of “Dwelling, Multifamily” as a building or portion thereof, designed for
occupancy by three or more families living independently of each other, and containing
three or more dwelling units.

15. A number of comment letters were received. Issues are generally in the following
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categories:

a. Impacts including traffic, inadequate roads and facilities, incompatibility and
inconsistency with surrounding residential areas.

b. Concerns about project density and objection to rentals.
c. Consistency of project design with definition of multiple-family residence.

d. Procedural issues including the consideration of this application simultaneously
with Planned Development and SEPA decision.

e. Legality of private roads and existing dwellings and the extent to which a variance
previously issued for the short plats is limited to specific use or number of units.

16. The intent of the Moderate Density Residential land use designation of the
comprehensive plan is to provide predominantly moderate density residential
development of up to 12 dwelling units per gross acre, with clustering of dwelling units to
preserve open space, steep slopes, drainage ways, etc. Predominant land uses are two-
family, townhouse, condominium dwellings with a mix of single-family and multiple-
family residences. The mix of housing types is to be limited by the maximum density and
zoning standards will assure compatibility (Selah Urban Area Comprehensive Plan pp.
33-34).

17. Applicable comprehensive plan policies include encouraging new residential
development to approximate existing residential densities and housing mix levels (HSG
2) and encourage the combined net density of all residential development to remain at
present levels (HSG 2.1). Minimize the negative impacts of medium and high-density
residential projects on adjacent low density residential areas but encourage mixed
use/density projects (HSG 3). Encourage new residential construction to be compatible
with existing residential development (HSG 4).

18. The project is consistent with the maximum density of the moderate density residential
designation and with SMC 10.28. Although the predominant use of this mostly
undeveloped area of R-2 zoning is not yet two-family residential, multiple family
residential is considered to be usually permitted. Zoning standards intended to assure
compatibility are being met.

19. Incompatibility concerns as indicated by comment letters include the use of private roads,
view obstruction, building height and architecture and project density.

20. The private road exists, having been approved by an earlier decision that was not
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appealed. Access to an existing private road is not prohibited for the proposed use. The
private road is not shared with the properties that adjoin the site (except for the short plat
lots that are under the same ownership) and does not access the same public roads.
Access to the site and the other short plat lots are to Goodlander Road. The other
adjoining properties gain access from Selah Loop or Lancaster Road. Issues such as
traffic impacts and suitability of the private road for the larger development project is
being considered under SEPA for the Planned Development.

21. View obstruction and architectural style is not regulated by zoning regulations or
addressed by the comprehensive plan except in a very general way. Both are subjective
issues and attempting to regulate them without clear standards can result in inconsistent
decisions. This is especially the case for view obstruction given the topography of much
of the City. The existing buildings and those proposed by this application meet building
height and all setback standards.

22. Density, although characterized as high by some of the comment letters, is within the
definition of moderate density and conforms to the comprehensive plan designation and
zoning standards. It is higher than the existing net density of surrounding areas, but two
factors should be considered: The Moderate Density Residential land use designation of
the subject property is intended to have a higher density than the Low Density Residential
designation of surrounding areas, and the surrounding areas are not yet fully developed,
with several vacant parcels and areas on existing residential parcels that are large enough
to be subdivided into smaller lots.

23. Some comment letters contend that the variance and previously approved short plats do
not allow the development of these units or anything more than a duplex on the subject
lot. However, the Planning Commission decision recommending approval to the City
Council and City Administrator contains the following note:

“Although requested to do so by the opponents of the proposed short plats, the
Planning Commission is not recommending the imposition of any conditions dictating
what type of structures can be built on any of the individual lots created, the
configuration of such structures, or any other conditions related to the construction of
structures on the lots based upon speculation of what may occur at the site. There is
no legal basis to do so at this time. Because the property is within the R-2 zone, a
duplex may be constructed on each lot consistent with the zoning designation. The
structures will go through the City’s permitting processes to ensure compliance with
applicable development and building codes. In the event Mr. Bowers seeks to
construct something that is not otherwise expressly permitted within the City’s codes,
he will be required to go through review processes and through those processes there
may be the imposition of certain conditions based upon what is actually presented as a
development proposal at that time.”
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1.

In accordance with this statement, the land use proposed by this application is permitted
in the R-2 zone. If not considered to be “expressly” permitted, it is subject to the required
review process that provides for the imposition of conditions. This is consistent with the
statement made by the Planning Commission.

There is a shortage of affordable upscale rental housing units in the City. The design and
characteristics of the proposed units provide for this type of housing.

CONCLUSIONS

. The project complies with the developments standards of Title 10, Selah Municipal Code.

In particular setback, height and lot coverage standards are met.

The project is consistent with the intent and character of the R-2 zone and the Moderate
Density comprehensive plan designation including density.

Surfacing, arrangement, screening of proposed structures and improvements are
compatible with existing and reasonably expected future development.

The present and future needs of the community will be adequately served by the proposed
development. The community as a whole will benefit rather than being injured. In
particular, the proposal helps to meet a need for more upscale, affordable rental housing
in the community.

DECISION

Class 2 Review of a multiple-family residential development consisting of five dwelling units
attached to an existing single-family dwelling is approved subject to the following conditions:

An access easement shall be established along the south property line for the proposed
“temporary fire turnaround” on the boundary between the lot and the adjoining lot to the
south prior to issuance of a certificate of occupancy.

Proposed parking areas (i.e., residential driveways) shall be constructed of concrete as
proposed by the application. The “temporary fire turnaround” shall be hard surfaced, 20
feet in width and constructed to Fire Code requirements. It has been assigned the name
“Whisper Way” for addressing purposes. A sign bearing that name shall be installed to
assist emergency responders in finding and identifying the road.
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3. The applicant shall have one year from the date of this decision to complete the
authorized improvements and conform to the requirements. The completion date may be
extended in the manner provided for by the municipal code.

A copy of this Notice of Administrative Approval of a Class 2 Use by the Administrative Official
is being mailed to the applicant and all persons responding to the initial Notice of Development
Application. This decision will be final and conclusive unless appealed by 5:00 P.M., June 29,
2015 in accordance with Selah Municipal Code, Chapter 21.11. Any appeal filed must contain
specific factual objections and be accompanied by the $330.00 appeal fee. Contact Thomas R.
Durant, Community Planner at (509) 698-7365 to read or ask about appeal procedures.

ADMINISTRATIVE OFFICIAL: Donald C. Wayman
POSITION/TITLE: City Administrator

ADDRESS: 222 South Rushmore Road, Selah, Washington 98942

DATE: June 19, 2015
SIGNATURE:W Z %;7\___.
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Jun_e 26, 2015

Selah City Council
115 West Naches
Selah WA 98942

Re: Our Client/Appellant:
Matter:

Applicant:
Property Owner:

Adam K Anderson

LAW GROUP Algn D. Campbel
4. Jay Camel
James S. Elliott

' Robert N. Fabar

e Mark E, Fickes

| Carter L Fjeld
Frederick N, Halverson+

Paul E, Hart+

Kellen J. Holgate

. Lawrence E. Marin®

John and Helen Teske TenyC. Scmars -
Appeal of Final Administrative Approval of  Michael F. Shina
Torkelson Class 2 Use Development {(Selah  SeraL Watkns®
File No. 926.45.15-02) Stephen R Warireo
Torkelson Construction, Inc. : Ak rogon S amber

Carl and Candy Torkelson

Dear Mayor Gawlik and Council Members:

This letter will serve as the Notice of Appeal of our clients, John and Helen Teske, who reside at
182 Lancaster Road in Selah, Washington, of your decision dated June 19, 2015, to approve a Class 2
use development for the above Applicant and Property Owner. This Appeal is being filed in accordance
with the appeal procedures set forth in SMC 21.11, et seq., and includes the $330 appeal fee in the
form of a check payable to the City of Selah (check no. 105172). The Teskes directly adjoin the
Torkelson project at its north property line and is one of the residential property owners most directly
affected by the development, and as such, clearly have the legal standing to file this Appeal. The
specific reasons for this Appeal and their opposition to the Class 2 use were set forth in a detailed letter
provided to the reviewing official prior to making a decision dated June 10, 2015, a copy of which is

aﬁached hereto as Exhibit A.

- The Teskes believe the admirnistrative official's Findings-and Decision dated June 19, 2015, and/or the
processing of the application to be incorrect for the following reasons:

1) The reviewing official, Don Wayman, had a clear and extreme conflict of interest and should not
have issued a decision on the Class 2 application because he lives in the development at issus, has a
contractual relationship with the Applicant and Property Owner (they are his landlord), and on .
information and belief, had ex-parte contacts about the development, which makes his approval of this
hotly contested development a violation of municipal law, including Washington's Appearance of
Fairness Doctrine (RCW 42.36, et seq.). In almost 30 years of land use practice, the undersigned has
never witnessed a reviewing official or member of a quasi-judicial body fail to recuse himself in such a
circumstance, and in instéad ignore the Doctrine in order to' make a significant discretionary decision for
the development in which he lives for an applicant with whom he has a contractual and financial
relationship. The decision to summarily approve the Class 2 use without a hearing (which the City
readily admits is really part of a larger project) calls the entire process into question, forcing adjoining
homeowners to file expensive appeals for substantially the same development that is already under
parallel review. It is difficult to justify why the reviewing official chose not to exercise his discretion set
forth in SMC 10.06.040(6)(e) to refer the Class 2 application in which he had a direct conflict of interest
to the Planning Commission or, perhaps in this case, the Hearing Examiner who is already in the
process of conducting an open-record hearing on an almost identical application from the same
developer. As legal counsel to the Teskes, we reserve the right to conduct limited discovery in the
appeal or quasi-judicial process to confirm the substance, time and date of ex-parte contacts between
the reviewing official and the Applicant and Owner, the terms of their landlord/tenant relationship and
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any other items that may lead to wolatlons of applicable municipal law and Washington’s Appearance
of Fairness Doctrine.

2) The application was not complete in accordance with Title 21.

3) The processing and approval of the application failed to comply with the procedural and

. substantive aspects of the State Environmental Policy Act (SEPA). The application and proposed

development was part of a larger proposal subject to SEPA whose applications were pending (a
planned development, rezone and plat). SEPA review should have been conducted in accordance with
local and state procedures before a decision was made. The reviewing official’'s Findings #13, {o the
contrary, is not supported by any substantial evidence in the record and/or is clearly erroneous. No
conditions were imposed to mitigate the obvious compatibility impacts on the Teskes’ property, and the
processing and approval of the Class 2 use application clearly limits the choice of reasonable .
alternatives of pending applications involving the same property. Provisions of the Selah Municipal
Code clearly authorize the administrative official and Selah City Council to impose conditions on the
property and project, which among other items, could limit the number of units on the property, limit the
height of units, increase setbacks, create green spaces, require fencing, et cetera, all of which would be
precluded if the Class 2 use is approved and the units are built.

4) The proposed 6-plex does not meet the definition of a “multi-family dwelling” under Appendix A
to the Selah zoning ordinance, and instead is an illegal attempt by the Applicant to put six separate
townhouses on one lot, in a near identical configuration to a pendlng planned development, rezone and
plat. Despite a nonfunctional closet connection, the project remains six separate buildings prohibited
on one lot under the zoning ordinance.

5) The proposed development does not make adequate provision for water, roads and other
infrastructure improvements to serve the development (SMC 10.06.060), including failure to mitigate
traffic impacts to Goodlander Road and the intersection of Lancaster Road and Goodlander, and
approval and construction of a portion of the project limits the ability of the City to require wider and
more functional interior roads for the remaining portion of the project under review.

6) The Findings and Conclusions of the reviewing official in the decision failed to address and
comply with the review criteria for Class 2 use applications, including those set forth in SMC

10.06.020(2), which expressly require conditions to “ensure compatibility and compliance with the

provisions of the zoning district and the goals and objectives and policies of the Comprehensive Plan,
and if not, the Class 2 application must be denied.” Given obvious compatibility conflicts with adjoining,
low-density, R-1 neighborhoods, the reviewing official failed o impose a simple condition to mitigate the
material impacts of the development, environmental otherwise, to ensure compatibility of the
development with the existing neighboring land uses, including the Teskes’ adjoining low-density R-1
use, to achieve the goals, objectives and policy of the Comprehensive Plan, and “to ensure that the
structure and areas proposed are surfaced, arranged and screened in such a manner that they are
compatible with and not detrimental to existing or reasonably expected future development of the
neighborhood ... “. SMC 10.06.060(a)&(b).

7) Approval of the Class 2 use is inconsistent with the goals and policies of the Comprehensive
Plan, including without limitation, failure to upgrade the character of existing residential neighborhoods
(Objective HSG 1) and failure to encourage residential development to approximate existing residential
densities and housing mix levels (Objective HSG 2), and any finding and conclusions to the contrary
are not supported by substantial evidence and/or are clearly erroneous.
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8) .  The Class 2 use constitutes an illegal phased development where the project Applicant and
Owner is trying to do Incrementally what is and should be subject to more advance or detailed review
under SEPA, and the planned development, rezone and plat ordinances of the City.

9) The decision on the Class 2 review should have been put on hold pending processing of the
application of the entire Torkelson Whispering View Estates project, which is awaiting completion of
SEPA, and an open-record public hearing before the Hearing Examiner.

10)  Without limiting the generality of the prior grounds, Findings 13-24 are not supported by any
substantial evidence in the records and are incorrect, and all Conclusions 1-4 are clearly erroneous,

based on the record. '

11)  The Teskes reserve the right to supplement these reasons for appeal based upon a review of
the administrafive record, which should include the administrative record on the pending rezone and

plat.

For the reasons set forth above, the Teskes as Appesllants, request that the decision of the
administrative official be reversed and that the Class 2 use application be denied, or as an alternative
that the City Council reverse and repeal the decision and remand the Class 2 application for the
development of the record before the Hearing Examiner, using the same process as the Applicant's
and Owner’s pending application for a planned development, rezone and plat, and that a final decision
on the Class 2 use (or this Appeal) be made by Council at such time.

The Appellants object to the bifurcated process imposed upon them by forcing them to appeal a
decision by the same Applicant and Owner of the same development before SEPA is conducted and
the record is prepared. As a matter of judicial economy-and administrative convenience, the Teskes
would expressly request the City Council acting in its appellate and quasi-judicial capacity to assume
jurisdiction over the appeal, and process the Appeal contemporaneously with its decision making
authority on the other pending applications by the Owner and Applicant. Building permits for that
portion of the Torkelson project approved by the administrative official should not be issued until all

appeals are resolved and decisions on the integrated, larger project are made.

Yours very truly,

HALVERSON W GROUP P.C.

Mark E. Fickes

MEF:tia

Enclosure

CC: Dale Novobielski, Selah City Clerk
John and Helen Teske
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_ ' VIA HAND DELIVERY - Rt Fater
City of Selah Planning Depariment E resntndl

Attention: Thomas R. Durant, Community Planner o Frederck N, Halversont

Attention: Donald C. Wayman, City Administrator : , - ol ol

222 Rushmore Road C ' Lavrence E. Mart

Selah WA 98942 Teny C. Sehmalz+
, Unda A Sellers

. Midhadl F. Shinn

Re: OurClient: Helen and John Teske , . . SamLWelins®

Matter: Cormments Opposing and Requesting Denial of : Sophan R Wkea
Torkslson's Application for Class 2 Review (File No. - Ao Copon arseier ’

926.62.15-01 and/or 926.45.15-02)

" Dear Mr. Durant and Mr. Wayman:

~ As the City is aware, our office represents one of the residential home owners most
“directly affected by the proposed Torkelson development, John and Helen Teske, who -
reside at 182 Lancaster Road in Selah, Washington. The Teskes were surprised and
disappointed to see that the City has decided to process a Class 2 Use Application in an

. attempt to build what, fundamentally, is the same 48-unit townhouse development, while

. Torkelson's rezone and planned development application still is pending. This decision
increases the complexity, expense to City and neighbors, and could result in

s inconsistent decisions and results. For the reasons which will be outlined in this letter,

the Teskes and others In the ne:ghborhood beliéve this new application Is procedurally
and substantively defective, and should be denied, postponed, or at the very least, the
administrative official should allow the application to-be reviewed at an open public
hearing before the Examiner, consolidating the processmg of what is, -essentially, the

same incompatible development

~The Teskes' continuing posntlon is the rezone planned development and Class 2 Use to
build as many vnew—obscuring townhouses as Torkelson can erect on his lots to the
detriment of the neighbors is procedurally and substantively defective, and should be

_denied. Aftached to this letter as Exhibit A are the Teskes’ written comments opposing .
the Whispering View Estates planned development, dated March 29, March 30, and. -
June.10, 2015. The same procedural defects, environmental impacts and compatibility
issues are present in the Class 2 Application which require its denial.

Procedurally, this applicant is making a mockery of the City of Selah zoning ordinance,
Planning Department, and possibly the reviewing official.. The applicant obviously feels
emboldened.by a similar 24-unit development in South Selah that resulted in years of
litigation between the City, the neighborhood and the applicant. However, there are
procedural and compatibility differences in this Jarger, denser development next to the .
high school and low-density R-1 development, which should result in its denial: An
aesthetic or non-functional closet connection should not magically.turn six, free-

" standing, smgle-famlly buildings into a multl-famlly dwelling” as defined in the City's

N - ' halversonNW.com |
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zoning ordinance {or at least it should not under any reasonable interpretation designed
to protect Selah’s residential neighborhoods). Based on the Site Plan attached fo the
Class 2 Notics, it is the Teskes' position that the proposed 6-plex is not an “apartment® .
or “multi-family dwelling” which is even entitled to Class 2 review, but Is simply an illegal
attempt by the applicant fo put six separate townhouses on one lot, in an almost -
identical configuration to its pending planned development (requiring environmental

review, a rezone and plat, as it should).

Even if the City elects to process this questionable Class 2 Use Application, it should be
denied, conditioned or changed for obvious compatibility reasons. Class 2 uses are
not allowed outright. Selah Municipal Code recognizes that a Class 2 use may be
.incompatible at a particular location. If a Class 2 application carinot be adequately
‘conditioned, it shall be denied. SMC 10.06.020. The rewewing official (or, in this
case, as will be outlined below), the examiner or planning commission - after a public
hearing — has “broad authority” to impose special conditions.or, ultimately, deny
" incompatible Class 2 Use Applications. See, SMC 10.06.060(a) and (b). If cramming
48 townhouse units on four acres across from the high school, next to high-quality, low-
density, residential zones cannot meet the criteria for a rezone, plat and planned '
development the same project should be denied for compatibility concerns by the
reviewing official where it has, functionally, the same footprint and lmpacts on the

nelghborhood

The applicant's attempt at bifurcated processing of multiple applications for substantially
the same development are putting burdens on the City and neighborhood that should .
“not be allowed. The submittal of the Class 2 Use Application seems to be an admission
from this applicant that the.chance of success on the rezone and planned development
are slim, following completion of appropriate SEPA review for the development (which is
still pending). After receiving notice of the public hearing, the Teskes will be filinga. -
legal brief demonstrating that the 48-unit planned development does not meet the legal
criteria and-is incompatible with the neighborhood for many of the same reasons the
Examiner recommended denial (and the Council accepted the Examiner’s
recommendation) for the Somerset Il development (See File Nos. 912.42.14-05 and
94.42.14-04). In fact, before making.any decision, the Teskes would specifically -
request the reviewing official and/or the Examiner or Planning Commission (who should
be making this decision) specifically review the Examiner's writtén recommendation in
the Somerset Il case, which demonstrates why dense townhouse developments on
small lots are inconsistent with low-density residential neighborhoods. For
convenience, a true and correct copy of the Examiner's Decision is attached to this

letter as Exhibit B.

Before summarizing additional reasons why the Torkelson’s Class 2 Application should
be denied, the Teskes are asking the current City Manager, acting as the reviewing
official, Mr. Don Wayman, to exercise his express authority to refer this Class 2 .
Application to the Hearing Examiner under SMC 10.06.040(6), and that its processing
be consolidated with the applicant’s rezone application and plat for substantially the
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same development. Because he lives in the Torkelson development under review, the
reviewing official, Don Wayman, also should legally be precluded from making a
decision on the Torkelson Class 2 Application because of potential violations of
Washington's Appearance of Faimess Doctrine RCW 42.36, et seq. :

Procedural Defects and Request for Consol'dated Processing

Itis clear from the applicant's.Class 2 Applicatlon (and the City's own notice) that
Torkelson's goal is to build 48 townhouse units on the property he recently bought from
the Bowers family, whether done at once through a planned development platand
rezone, or done through eight Class 2 Applications (trying fa connect six or more
separate, single-family townhouses together on his eight lots). The results and Impact
on the neighborhood are the same. There already is a quasi-judicial process started
and initiated by this applicant, which actually is the proper way to process such a large,
dense development Even if there is not a legat impediment to a single applicant
processing two applrcatrons on the sams property at the same time, the reviewing
official should simply exercise his express authority under the municipal code to refer
the Class 2 Application to the Examiner for purposes of conducting a public hearing and °
rendering a decision on the proposal; unless the reviewing official is prepared to deny

the Application outnght See, SMC 10.06. 040(6)(e)

Our clients (and the neighborhood) believe that referral to the Examiner for decision

making authority is required by Washington’s Appearance of Fairness Doctrine,
because it would be inappropriate for Selah’s administrative official (Don Wayman) to

- make a decision directly involving the development and home which he lives. Based on

information and belief, Mr. Wayman currently resides in one of the Torkelson townhouse

. units already constructed on the property, and his landlord is, in fact, the applicant. In

order to maintain the integrity of the Class 2 review process, referring the Class 2
Applrcatlon for consolldated processing by the Examiner is the only proper result.

No actron should be taken on the Class 2 Appllcatron before the almost identical -
application for a rezone and plat is processed. Any process or decision on the Class 2
Use Application should be referred to the Hearing Examiner for purpose of conducting a.”
public hearing, and rendering a decision on a proposal with the obvrous compatibliity
impacts of Torkelson'’s Whlspenng View Estates project.

The Torkelson Class 2 Application Should be Denied.

First, the Application should not be processed | because the development as proposed
does not meet the definition of a multi-family dwelling under the Selah zoning ordinance.
See, Appendix A to SMC. A multi-family dwelling by definition Is fimited to a “single
building.” Connecting six separate townhouse residences by a non-structural closet -
with no shared common walis does not change this fact. The owner/developer knows
he cannot put six separate single-family homes on one lot, so he proposes to connect

. them with a cheap, non-functional closet connection for the sole purpose of
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circumventing restrictions in the zoning code. In a 2009 ruling by the Yakima County
Superior Court where this same developer made the same argument, the Court
determined that connecting what otherwise were free-standing, single-family townhouse
structures by an overhang did not turn them into “multn -family dwellings” under Selah’s

-zoning code when the Court held

“Buildings were connected by a non-structural causeway that appears
cosmetic and has no structural utmty The connecting artifice serves no
structural purpose or utility and is not-designed to Improve liveability of the

separate buuldmg

A copy of Judge Hackett's January 9, 2009, ruling is attached as Exhibit C for the
reviewing official's and the Hearing Examiner's review.

The Appllcatlon as presented does not meet the standards for Class 2 review approval
and should be denied by the reviewing official. Torkelson’s new Class 2.Use
Application obviously will be “Phase I" of the Whispering View Estates project. In other
words, what this develaper clearly is trying to do — if. and when his planned development
and rezone is denied (which it should be) - is simply asking the City to approve a Class
2 review for $ix units on each of the same eight lots, constructing the same '
development in phases, where the only difference is connecting the single-family
townhouses with the non-structural closet connections. The compatibility, cosmetic,
traffic and-environmental impacts are all the same. To quote an overused, but
appropriate expression even with “lipstick,” the project is still a “pig.” '

Selah’s municipal code recognizes the Class 2 uses may be incompatible at a part:cular
location, and if they cannot be adequately conditioned, they shall be denied. SMC
10.06.020. This Is clearly the case with Mr. Torkelson’s latest attempt to maximize the
riumber of townhouse units that can be squished onto a piece of property he owns.
Under the Selah Municipal Code, the reviewing official deciding Class 2 review
applications must make specific written findings that “the present and future
needs of the community will be adequately served by the proposed development,
and the community as a whole will be benefitted rather than Injured.” SMC

10.06.040(8)(A).

The-official (and/or the Examiner in this case) also has the power to deny the
application or impose conditions to comply with development criteria, to mitigate
material impacts, to ensure compatibility of the development with existing neighboring
land uses, and adjoining districts, and to ensure that structures and areas are surfaced,
arranged and screened in such a manner to be compatible and not detrimental to the
neighborhocd, and achieve the intents and goals of the Comprehensive Plan. See,
SMC 10.06.060(a). These general criteria are similar in nature to what Torkelson must
show to have a rezone or planned development approved. If provided an opportunity to
present information and evidence at a hearing, the Teskes and surroundmg resldentlal
home owners will be able to clearly demonstrate the following:
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(1)  The proposal is not compatible and not in harmony wlth the surrounding area
becauss it allows way too many units (in this case, six units on a 23,000 square
foot lot), It blocks the.view and the units tower over adjoining residences, its
development is served by substandard streets, and the box-like townhouse
structures specifically designed for non-owner occupied use simply do not fitin
with the neighborhood at the requested densnty and design;

(2) The proposed development violates many goals and objectives of the
Comprehensive Plan, including failure to encourage economic growth (Objective
LUGM 3), failure to upgrade the character of existing residential neighborhoods
(Objective HSG 1), and failure to.encourage residential development'to
approximate existing reSIdentlal densities and housing mix levels (Objective

HSG 2);

(3) The public facilities and roads are lnadequate as dense development such as
the one proposed should be served by public streets, not substandard private
roads, and at its obviously intended full bulld-out, road improvements along
Goodlander will not be adequate, mcludmg sndewalks. bus stops and the lack of a

tummg lane; and

(4)  Present and future needs of the community (which includes the surrounding

‘neighborhood) will not be adequately served by the development, and the
community as a whole will be harmed rather than benefited, in express
contradiction to the required finding to approve a Class 2 revisw. See SMC

. 10.06.040(8)(A).

- The Teskes and the neighborhood befieve'a development of this size should not be

served by a 20-foot private road on a 26-foot easement. They do not understand why
the City of Selah’s Public Works Department does not feel the same. The City
subdivision ordinance has an express provision that normally requires each and every
lot to be-served by a clty street, which would. require 50 feet of right-of-way and 32 feet
of paved surface, in addition to other improvements. This developer received a
variance only to serve an 8-lot short plat with a maximum of 15 or 16 units (See, -
City of Selah File No. 913.45.14-04). At that time, City council had reservations as to
whether or not such a small private road was suitable to serve even eight lots. The -
record is clear that the variance granted by the City was not approved to serve a 48-umt

townhouse city, whlch is now being proposed.

The applicant's proposal - even for a Class 2 review — should be reviewed in the
context of a 48-unit townhouse development at full build out. If the City will not enforce
and require city streets (with curbs, gutters, sidewalks and adequate room for on-strest
and off-strest parking) in the context of a 48-unit townhouse development, it will set an
unnecessary and unwarranted precedent that all developers will point to to avoid wider,
more efficient (but more expensive) infrastructure improvements. Of course, if this :
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applicant had to meet normal road development standards (which were, in bart

' designed to protect and make developments more compatible with the surrounding

neighborhoods), he could not put as many units on the property as proposed This Is
why cities have subdivision and development standards. . :

Neither his plat nor a series of related Class 2 Use applications should be approved
without the requirement that he dedicate sufficient right-of-way to build a public street,
now that his development intentions are known. Most developments even close to this
size would have wider streets with at least two access points to a public road. Of

“coursé, Torkelson has made widening the road more difficult by building existing, single-

family units that immediately abut the road. This should not matter, as the applicant
himself has caused the problem. Whether it be roads, impervious surface, site
screening or lot size, this developer and development seeks to maximize the number of
units on his property to the detriment of the neighborhood. This Is something the City of
Selah and its normal development standards should be deslgned to protect against.

This applicant is not ehtitled to what amounts to a second variance to serve a Iarger. ,

denser, mcompatlble development by a private road

In his appllcatlon, the developer — and at times it seems the City — incorrectly states that

" multi-family dwellings consistent with density standards must be approved. This simply

is not true for the reasons set forth above. As the Examiner and the City itself noted
recently in the Somerset Il decision, maximum densities ‘allowed under the
Comprehensive Plan are just that — maximum densities allowed, not targets; and

. developments that are not compatible with the Comprehensive Plan, neighboring land
uses, or that do not otherwise meet the standards in the zoning ordmanoe should be -

denied.

" This applicant has little hope of receiving approval-of a rezone and planned

development in light of the Somerset Il decision, and because this even denser and
more incompatible development fails to meet the review criteria. He should not be able
to achieve the same results through a series of related Class 2 use applications. In this
case, the City itself has admitted that this Class 2 Application is “part of a larger
project consisting of a serles of actions ...”. This is why an upfront environmental
review should be completed, the Application should be reviewed and consolidated with
the pending applications for a rezone and planned development and, ultimately, should
be determined following an Examiner’'s recommendation and decision by the City -

" Council. Development standards should be applied based on the whole project, notxi

unit phases where the owner’s intentions are clear. The reviewing official should not
take any action contrary to the zoning code or which undercuts that ability of the
adjoining property.owners to have their concerns heard and considered by the ultimate

decision-making authority — in this case, the City Council.

In this case, the City has elected to accept an application for a Class 2 review with a
larger project and development application pending. The adjoining landowners,
including the Teskes, believe this to be inappropriate. Contrary to the recitations in the’
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City’s Notice, the proposal (a 6-unit, multi-family project) is, in reality, six, illegal, single-
family residences connected by a non-structural artifice (one that does havé adverse
environmental impacts and does limit the choice of reasonable alternatives). If a
Class 2 use was approved, Torkelson could, in essence, build in phases the same 48-
. unit dense development out of the exact same footprint that Council and the Examiner
are likely to find inconsistent with the surrounding neighborhoods and Comp Plan when
a decision on the plat and rezone are-made. Such a result would be ridiculous.

It is a reviewing official’s job to interpret and apply the zoning code in a falr and
consistent manner. In this cass, if the development fails as a rezone and plat, as a
matter of law it should fall as a Class 2 review If the footprint and impacts on the
adjoining, low-densrty. residential neighborhoods do not change

This letter should be considered the initial comments on the Class 2 use proposal from
the adjoining landowners and John and Helen Teske. The Class 2 Application should
not have been accepted as complete under a reasonable interpretation of the zoning
code. However, because it has been and because the City admits that it is a part of a
larger project, any declslon and processing of the Class 2 Use Application from
Torkelson Construction should be referred to the Heanng Examiner to be processed

with the pending rezone and plat.

Yours very truly,

HALVERSO N EZZT LAW GROUP P.C.

Mark E. Fickes

MEF:tia .
Enclosures
CC with encl: Bob Noe, Selah City Attorney
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July 31, 2015

Patrick Spurgin
Hearing Examiner

Selah Planning Department

Dear Mr. Spurgin,

I'm writing this letter to present issues that | believe are inconsistent with the Selah Municipal
Code and the Comprehensive Growth Management Act. Because of these inconsistencies and
conflicts, it is my belief that the Whispering View Estates development should be denied and
directed to stop work immediately pending a new development application for the properties.

The Development has serious question of ownership at the time Carl Torkelson’s applied for the
Development on January 8, 2014. His signature (and his wife’s) are witnessed or identified as the
legal owner of the properties. In April of 2014 a survey was commissioned by Dan Bowers of the
properties, the legal ownership is registered to Dan Bowers at that time. The false information
presented at the time of application is cause to suspend the permits for up to one year then they
have to be applied for again. SMC 10.06.080

When the question of an illegal application (January 8, 2014) was brought to the attention of the
Selah City Council an investigation was conducted by Selah City attorney, Bob Noe. In Mr. Noe’s
investigation, Carl Torkelson is quoted as saying he “verbally withdrew the application a couple
months later”. Mr. Noe and the city have accepted that as factual. Since there is only one
application form filled out for Whispering Views Estates and one SEPA form filled out this is the
one that was withdrawn. No other forms are filled out or referred to in Mr. Noe’s investigation.
I believe the current Hearing and process lacks a basis for consideration since there is no active
completed development application. Please review his complete Whispering file for a second
completed application other than the January 8, 2014 that was withdrawn.

The lllegally proposed development is being constructed on a street design that is unable to
control auto traffic safely within the development. The road design is primarily a 20’ hard surface
with no curbs, gutters or sidewalks. As a matter of public safety, the sited structures are only 4
off this road surface and absent sidewalks where is the foot traffic allowed to walk especially in
banked up snow conditions. These units will generate approximately one child per unit and they
must walk out of the development to board a bus, the private road designation won't allow buses
on the private roads. The application also lacks a profile of proposed road construction, absent

Exbibit12-



this | also have serious reservations about the safe grade of the private roads as they intersect
with East Goodlander.

In an earlier Hearing Examiner’s decision (Somerset lI) that you, Mr. Spurgin, identified a SMC
10.50.043 and SMC 10.50.044 which requires a sidewalk on all residential streets. While Mr.
Torkelson is calling these roads private they are still residential streets and subject to the safety,
health and welfare obligation on the city to require all residential streets to have a curb, gutter
and a five foot sidewalk. The current construction and proposed design has to be changed to
reflect required curbs and sidewalks on at least one side of every residential street in the
proposed development.

The development is being applied for as a Planned Development. This requires a public need
documentation under a change of circumstance. No credible data is provided for such a public
need in the application. Additionally the development is inconsistent with protection of and in
harmony with the neighboring uses as described in Comprehensive Plan objectives. This
development of three story town houses does not approximate the surrounding neighborhood
in any way or manor.

Without curbs and gutters there are no design plans for keeping runoff ground water on site.
The intersection at East Goodiander will be an open intersection area for water on the private
roads to leave the development and in winter it will become an icing problem on East Goodlander
which directly serves Selah High School and has the highest traffic count of any connector road
in Selah.

SMC10.50.016 (g) Any land to be subdivided that has a slope of 20% or more....."the sub divider
shall furnish soils data to the city administrator. If conditions warrant control measures to control
slide, erosion or other similar problems, the sub divider shall be responsible for the design,
installation and expense of any device or corrective measure, subject to approval of the city
administrator.” Retaining walls with engineering should be provided before the preliminary
development approval is granted.

There are many areas within the development that have extreme cuts with no engineered
retaining walls and there has already been considerable fill in low areas that have received no
compaction and testing. The fill areas may exist under both roads and residences. These
practices need to be tested and corrected.

While the proposed development identifies open space it appears to be very limited as to the
activities that can be sited in them. Please notice the open space on the South East corner of the
development. The slope is extreme making the area unusable. Since no retaining walls are
identified in design or plan this leaves one to assume the developer has chosen to believe the



requirement of open space to not be important. It is a requirement still yet to be addressed
adequately.

The maximum density applied for in the R-2 medium density is at twelve living units per acre.
The total units the acreage will generate is less than 48, since Selah Municipal Code doesn’t
allowed for rounding up the 3.96 acres will not generate a 48 residences. The maximum allowed
is 47 living units.

Selah School District is already close to or at capacity on several campuses. No mitigation of
additional student load is provided by the development application. This density will add nearly
two classrooms of students to the population. Impact fees should be imposed to address this
impact on our school system.

Please consider these observations when rendering your decision. Again, my position is to deny
the 48 units development design, stop work on the existing structures pending a new
development application that will adequately conform to the Comprehensive Growth
Management Act and the Selah municipal Codes.

200 Weems Way

Selah, Washington 98942



N (’) \ CITY OF SELAH

115 West Naches Avenue Phone 509-698-7328
portpra Selah, Washington 98942 Fax 509-698-7338
May 18, 2015
Wayne Worby
200 Weems Way
Selah, WA 98942

Re: Records Request dated May 13, 2015
Dear Sir:

The City of Selah is in receipt of your request for records referenced above. The following is
provided in response in compliance with the provisions of RCW 42.56.

~ There are no records responsive to this request. The action taken was done verbally; no
4 paperwork was filed.

Monica Lake
Executive Assistant

Cc: File

Eat #F 13




July 30, 2015
RE: Whispering View Planned Development (PD) on Goodlander Road.

Due to the fact that I have to work full-time and that these meetings are always held at a
time that is not feasible for most working people to attend I want to present my opinion of
this Planned Development.

Living my entire life in Selah it is very important to me in the way growth of the city is
handled. These 3 story homes are not even ADA qualified and no one in their middie years
on up will live in a home where there are two flights of stairs to climb. No onein a
wheelchair can live in these homes.

I oppose this on the grounds that this usage is entirely inconsistent with the surrounding
neighborhood of mostly single family, owner occupied residences on approximately an acre
of property. These homes were never considered by the developer to be compatible with
the surrounding homes. They are not compatible and do not match the surrounding area.

These homes are very obtrusive to the eye and lowers the quality of life of those that live
next to them. The least the developer could have done is put in one story homes along
the bordering property lines then move to two story homes with the three story homes
along Goodlander Road. This would have made the whole PD a lot more attractive at least
for those who have lived there prior with property bordering the development. Their view
is now being cut off and instead they are having to look at the backs of these matchbox
houses.

Then there is the personal safety of children living in a development such as this. No yards
for children to play in pushing them to small green spots that are sloped to much for
meaningful play unless you are sliding on a sled in the snow.

A PD for 48 homes is ridiculous on this size of property. There is also the problem of
added cars. They say that the average cars owned is 1.5, not so. Everyone of my
neighbors own two cars and some even more. That alone may add up to 96 more cars
coming and going up to several times a day on that road and with a High School of
teenage drivers using the same road. The study they did of the road, half of the time the
strips counting the cars were not attached so there was no really “honest” readout of how
many cars actually use the road. Of course this worked to the developer’s benefit.

These PD’s need to be put out of the city completely and not where houses are currently
built. It is not fair to the homeowner/taxpayer.

Our school system is overtaxed with students right now and where are we going to be
adding these extra students that 48 homes will bring in...100 plus kids? I and many other



homeowners are tired of paying more and more tax bonds for the schools and something’s
gonna give and I don't think it's going to be the taxpayer any more.

There have been many instances of conflict of interest in not only this but in other Planned
Developments in our city. Lies and more lies. When the Duplex was built behind my
neighbor and my home we were told there would be a 6’ privacy fence built so that the
new owners would not just be looking straight into our homes. The fence was never built.
The Duplex sits higher than our homes and yes, they can look straight into our homes.

We oppose this Class 2 use in R2 on the grounds that this usage is entirely inconsistent
with the surrounding neighborhood of mostly single family, owner occupied residences on
approximately an acre

Drive down No. 10 Street off of Fremont, look at those houses jammed up on the right
hand side. This is not a neighborhood anymore. It looks terrible and these homes the
same developer shoved into the tiny lots (multiple homes on a lot) are offensive to the eye.

In the winter how are they going to stop coming off that hill on ice?

How about fire trucks and the ability to get to the top of the property line if there is a fire?
What if it is in winter? What about responder units needed for an emergency up at one of
the homes at the top of the hill? Is the road capable and able to be navigated with 2 or
more cars in each home parked in the driveway...hopefully with no one visiting them or
having a party.

I sincerely urge you to look upon and listen to all that you hear from the people who really
care about Selah and how negatively this development is looked upon by many of us that
are tired of all that has gone on with this developer and all the misleading statements that
have been presented by him.

Thank you for your attention in this matter that is of utmost importance to many of us
living in Selah.

Sincerely,

Diane L. Underwood

Abdul Maroof

402 No. 9t Street

Selah, WA 98942

509.480.0899 and 509.480.0897 (cell)
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PUBLIC DISCLOSURE
REQUEST FOR INFORMATION FORM

SECTION | - REQUESTOR TO COMPLETE

PRINT ADDRESS M 1/:?NE
o \ufriasy ez 2 @90

1S REQUESTORACONTHACTING/ GENCY? [ )YES

e )

".! RECORD CONCERNING INDIVIDUAL OTHER THAN REQUESTOR? [ ]YES [
-

77 B

| IF YES, WHO IS RECORD CONCERNING?
(PRINT)

AUTHORIZING DOCUMENT (ATTACH IF POSSIBLE)
[ INOTARIZEDR
[ ]1SUBPOENA

[ JOTHER

“k

—\
paTE: 03 -2 —| ‘ | REQUIRED: POSITIVE ISENTIFICATION AND/OR NOTARIZED
03 k “?’5 1%\5 } 1_ AUTHORIZATION FROM THE PERSON FOR RELEASE OF INFORMATION
TIME: | N
: P\ /8]
bl o
SELAH EMPLOYEE RECE

e L

1 YOUR REQUEST HAS BEEN RECEIVED AND IS BEING PROCESSED.

1 THE RECORD YOU REQUESTED IS ENCLOSED. PAYMENT FOR COPIES RECEIVED.

] THE RECORD YOU REQUESTED IS AVAILABLE. PLEASE SUBMIT $ PAYABLE TO THE CITY OF SELAH.
1WE NEED ADDITIONAL INFORMATION TO RESPOND TO YOUR REQUEST. (SEE REMARKS)

] THE RECORD YOU REQUESTED IS EXEMPT FROM INSPECTION UNDER THE LAW. SEE REASON FOR DENIAL BELOW.
1WE DO NOT HAVE THE RECORD REQUESTED. (SEE REMARKS)

— — e p— —

48l REMARKS:
N

| FINAL AGENCY RESPONSE
| [ JALLOWACCESS

[ ]DENY ACCESS

NOTIFICATION OF FINAL AGENCY RESPONSE:

DATE: TIME:

i| SIGNATURE OF PERSON ALLOWING/DENYING REQUEST:

WHO NOTIFIED: (NAME)

NOTIFIED BY: [__]1BY MAIL [__]1IN PERSON

DOCUMENTATION OF REASON FOR DENIAL:

WHERE MAILED: (ADDRESS)

| CERTIFY THAT NOTIFICATION OF FINAL AGENCY RESPONSE WAS CARRIED OUT AS STATED
ABOVE:

SIGNATURE OF NOTIFYING CLERK

| CERTIFY THAT NOTIFICATION OF FINAL AGENCY RESPONSE WAS RECEVED BY ME IN PERSON:

SIGNATURE

REV. 318/01

\\Cospdc\Forms & Files\PUBLIC DISCLOSURE.doc



CITY OF SELAH

115 West Naches Avenue Phone 509-698-7328
Selah, Washington 98942 Fax 509-698-7338

TON

MEMORANDUM

To: Wayne Worby, Complainant

Ce: Mayor John Gawlik
~ Carl Torkelson, Subject of Complaint

From: Robert Noe, Selah City Attorney %

Date: April 29, 2015

Re: Complaint against Planning Commissioner (Carl Torkelson)

Mr. Worby | was asked to investigate your allegation that Mr. Torkelson submitted an application for a
re-zone wherein he falsely asserted that he was the owner of the property which was the subject of the
application. | have spoken with you, spoken with Mr. Torkelson, and | have reviewed several documents
including documents included within the Planning Department / Public Works files and title documents
and an Addendum to Real Estate Purchase and Sale Agreement.

A simple chronology of events resolves this matter in favor of a finding the Mr. Torkelson did not
knowingly submit documents to the Planning Department containing false information with the intent
to mislead or defraud the Planning Department, the City or anyone else. Mr. Torkelson was provided
with written authorization to act on behalf of the property owner, Daniel Bower, prior to the time that
the re-zone application was submitted. .

You alleged that Mr. Torkelson submitted an application for a re-zone of the subject property (2 lots)
from R-1 to Planned Development and falsely indicated that he owned the subject property back in
January 2014. | confirmed that there was such an application submitted to the Planning Department in
January 2014. About 2 months later, Mr. Torkelson withdrew that application.

In May 2014 Mr. Bower submitted a short plat application for the same subject property (2 lots) and
sought to subdivide the 2 lots into 8 lots. That application was processed and the subdivision granted.

In Feb. 2015 Mr. Torkelson sought to have the lots (now 8) re-zoned from R-1 to Planned
Development. Title records show that the property (the 2 lots and now the 8 lots) were owned by
FaniN Daniel Bower until December 2014, at which point title was transferred to Torkelson.




Based on title documents and on the applications submitted to the City, it appears that Mr. Torkelson
did not own the subject properties in early 2014 when the first application for a re-zone was submitted.
Developers, however, often submit development applications on behalf of their clients/customers as
part of the service they provide to such customers. When you and | spoke | asked whether you knew
whether this was the case. You indicated that you did not. Mr. Torkelson indicated that Mr. Bower had
in fact authorized him to act on his behalf back in January 2014 when the first re-zone application was
filed. | asked that Mr. Torkelson provide me with documentation verifying this.

At the March 24, 2015 City Council meeting Mr. Torkelson produced a document purporting to show
that Mr. Bower had provided him with authority to submit development applications on his behalf dated
in late 2013 (prior to the January 2014 re-zone application). | reviewed the document at that time and
it appeared to be consistent with that which Mr. Torkelson was representing.

Following the meeting, | asked that Monica Lake provide me with a copy of the document that Mr.

“Torkelson had submitted t6 the City Council.” Monica said the copy wasn’t rétained andthat the City did -

not have copy available for me. Since that time Monica has been working with Mr. Torkelson to obtain a
copy of the document. The document, an Addendum to a Real Estate Purchase and Sale Agreement
between Daniel Bower and Torkelson Construction, Inc., was recently produced®,

Based on the chronology, the fact that the parties (Torkelson and Bower) were clearly working together
and that there was an intention evidenced by purchase and sale agreement that Torkelson would at
some point purchase and become the owner of the property, and based on the document (the
Addendum) showing Mr. Bower authorizing Mr. Torkelson to act his behalf as the owner of the subject
property in November 2013 (before the January 2014 re-zone application was submitted), it does not
appear that Mr. Torkelson engaged in any wrong doing and that he had not submitted false documents
to the City with the intent to mislead or defraud the City, the Planning Department or anyone else.

Based on the foregoing, no further action will be taken concerning this matter.

! The document Is an Addendum to a Purchase and Sale Agreement between Bower and Torkelson Construction,
Inc. In the Addendum Mr. Bower provides as follows: “I, Dan Bower, authorize Carl Torkelson, as President of
Torkelson Construction, Inc. to act on my behalf as the owner of 207 E. Goodlander, Selah WA 98942 (Parcel
#181425-33029 & 33030). This is solely for obtaining any and all permits and any and all other documents that
may be needed for construction and development of said property.” The Addendum was executed on November
3,2013.




PRELIMINARY PLANNED DEVELOPMENT

WHISPERING VIEW ESTATES

REA OF PROPOSED SUBDIVISION IS 172,315 SQ. FT./3.96 ACRES.

TAGE OF LAND COVERAGE BY ASPHALT ACCESS ROADS AND
TE DRIVEWAYS IS 35.4%

'T INDICATES PUBUC SERWVICE EASEMENT. USAGE WL INCLUDE BUT
UMITED TO SEWER, WATER, POWER, IRRIGATION, NATURAL GAS,
INE, TELEWISION, ETC.

WU WATER CENERATED BY NEW IMPERVIOUS SURFACES WILL BE
D ON SITE.

TV CABLES, TELEPHOME CARLES AND GAS MAINS ARE TO BE
) WTHIN THE PUBUC SERVCE EASEMENTS. THE INDIVDUAL UTILITY
1Y TO DETERMINE EXACT LOCATION.

T PROPERTY AND ADJACENT CITY OF SELAH PROPERTIES ARE ZONED
ODERATE DENSITY DEVELOPMENT ZONE. ADJACENT PROPERTES WITHIN
COUNTY ARE ZONED R-1 SINGLE FAMILY.

EN SPACE/OVERFLOW PARKING AREA EASEMENTS WILL BE DEDICATED
srfg.u PLAT MAP OR PROWIDED FOR IN THE DEVELOPMENT
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LEGAL DESCRIPTION

PARCEL A

THAT POATION CFTHESWTHHALFOFH-EM“ESTN&RTERUWSN?HESTWMDF
SECTION 25, TOWNSHIP 14 NORTH, RANGE 18 EAST,WM. LYING EAST OF THE YAKIMA VALLE
TRANSPORTATION COMPANY'S RIGHT OF WAY AS DISCLOSED BY DEED RECORDED IN \'l'.l.l.ﬂ-l[ 125, PAGE
136, RECORDS OF YAKIMA COUNTY, WASHINGTON;

EXCEPT THE EAST 420 FEET THEREOF;

AND EXCEPT THE SOUTH 25 FEET FOR COUNTY ROAD RIGHT OF WAY.

PARCEL B

A STRP OR PARCEL OF LAMO S0 FEET WDT THROUGH, OVER AND ACROSS THE SOUTH HALF OF THE
SOUTHBEST QUARTER OF wmmwmaqumam 18
EAST,WM, IN YAKIMA COUNTY, WASHINGTON, AS FOLLOWS: WT COMMENTING AT A

DESCRIBED
szormmmmmmuawmswmmrmwsmmu.ww
14 NORTH, RANGE 18 EAST,W.M,; THENCE NORTH A DISTANCE OF 686 FEET; THENCE EAST A DISTANCE
OF 50 FEET; THENCE SOUTH A DISTANCE OF 666 FEET; THENCE WEST A DISTANCE OF 50 FEET TO
THE POINT OF BEGINNING.

Emmmmﬁ_ml'_“_‘m‘m‘mwn 1ME2014 27918 PR, waber




i)
f@ﬁ CITY OF SELAH
N (‘?j SHORT PLAT
Ay > APPLICATION FORM
i
meno: 4 13.435.4H-02 sepa:
DATE FEE PAID: RECVD 8Y:

INSTRUCTIONS --- PLEASE READ PRIOR TO COMPLETING APPLICATICN

Please type ar print your 8nswers

Answer alt questions completely. If you have questions about this form or the application process, call the Selah Planning
Department at (508) 688-7365

Remember 1o bring all necesaary attachments and the required fiting fee when the application is submitted.

The City wiil not accept an apptication for processing unless it is complete and the filing fees paid. Filing fees are non-
refundable

Filing fea of $350 pius $40 per iot.

6 coples of the proposed short plat (8% X 11}or (11 x 17)
Title repont (must be current and reflect tie undersigned siynatures)
Complete and full legal description of the property

Bie \We
NAME/ADORESSOF | NAME Bick W oHE o rveEYNG

COMPLETING THIS SIGNATURE: .

APPLICATION: 4 ) .V,d

streer: /1 20 W LiIMCoLN AVE

CTY: Yap QA STATE WA TP GEFZPHONE: S7S-6R90

e v———

NAME / ADDRESS OF navE: DANNY BOWERS
LEGAL OWNER OF

PARCEL AND SIGNATURE:

OWNER'S INTEREST IN

THE PROPERTY

STREET: 2077 <oODLA NDer RD.
ASSESSOR'S PARCEL CTY: sEL A M STATE: WA . ZP:F&T4Z PHONE:

NUMBER FOR THE LOT

(81425 - 33029 CHECKONE: D4 FEE SIMPLE OWNER
[ ] CONTRACT PURCHASER
(] OTHER

ZONING CLASSIFICATION/ | ZONING CLASSIFICATION: 7—-Z.

AVERAGE LOT SIZE/ NO.

OF LOTS/ AVERAGE LOTSIZE: 0.5 AL NUMBER OF LOTS: 4
COMPREHENSIVE PLAN

DESIGNATION COMPREHENSIVE PLAN DESIGNATION:

0O ALL PROPOSED LOTS ABUT AND HAVE DIRECT ACCESS TO AN EXISTING CITY STREET? YES no X
ADDITIOMS TO EXISTING OR NEW STREETS PROPOSED? YES no X

. oiTY OoF SELAH WATER LOCATED
SOURCE AND LOCATION COF WATER SUPPLY? 7V’ @ o0 .D LA “D EE ZOAD

METHOD OF SEWAGE DISPOSAL? C/ TV ©OF SELAH SEWAGLGE STSTEM

ASSESSOR'S TAX PARCEL NUMBER { 8 { 4_ Zs - 330 Zq

re‘of Propedty Agent

CERTIFCATION -
| certify that the [aformation on this afiplication is true and the Best of my knowledge.
3/ (944 [/ £ . D AT~
Date: ¢ signaﬁ.l ar or Authoi
——= L e
rd

Rovicad DI IAD
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FILE# 7859313
YAKIMA COUNTY
12/2472014 10:21:51AM

PAGES: 3

SIMELIFILE
FIRST AMERICAN TITLS
Recording Fea: 874.00

AFTER RECORDING MAIL TO:

Cari L. Torkelson and Gandi R. Torkelson

P.O. Box 292

Selah, WA 58942

YAKIMA COUNTY EXCISE TAX

DATE: 122412014
PAID: $6,431.00
REC. NQ. £0G8900
ay: SHANNA W,
Yakima County Treasurer's Office
“Filed for Record ot Reguest of: T shove U0 Bt Aecodo e oy,
first American Titie Insurance Company

STATUTORY WARRANTY DEED
%% RE RECORD TO CORRECT LEGAL¥*

File No: 4432-2354388 (MC) Oate: December 19, 2014

Gra 5): Catl L. Torkelson and Candi R, Torkelson *2A,
Abhmu.egai: Lorsw,zs,asau,mmr,mmsmmnwmmu
& 4A, SHORT PLAT, REC. 7855129, YAKIMA COUNTY

Additional on page;

Assessor's l‘gta’l’amel No(s): 181425-33419, 181425-33421, 181425-33422, 181425
33423, 181425-33424, 181425-33425, 181425-33426, 181425-33420 .

THE GRANTOR(S) DANNY 0. BOWERS AND PATRICIA G. BOWERS, HUSBAND AND
MNWPMGLANWWO.WMDPMGWWMW
ormsmusmvnowmcmusr,mmww:.mmmmsw
mhmwvmwmmmmwmmlnmw
paid, conveys, ang warrants to Carl L. Torkeison and Cand] R. Torkeison, husband and

wite, the following mlestate.-mmﬂxemmofwmsmted
Washington.

LEGAL DESCRIPTION: Real property in the County of Yakima, State of Washington, described as
follows:

PARCEL A:

LoTS 95 AND 48 OF SHORY PLAT, RECORDED NOVEMBER 07, 2016 UNDER
mi%xé’%' NO. 7855130, RECORDS OF YAKIMA COUNTY, WASHINGTOR,

PARCELS:
LOTS 1A, 3A AND 4A OF SHORT PLAT, RECORDED NOVEMBER 07, 2014 UNDER
RECORDING NQ, 7855129, RECORDS OF YAKEMA COUNTY, WASHINGTON.

Page 1 of3 P8 10405

Yakima County Auditor . Fite # 7859313 Pagoiof 3

Yakima County Auditor File # 7860152 Page 2of 4




APN: 281435-33029 Statutory Warransy Dead iz No.: 4433-2354358 (NC)
: M - ' =y re

Subject To: This conveyance s subject to covenants, conditions, restrictions and easements, If
my,aﬂecﬁmtﬂe,wmdmmyappeammwbﬁcm,hdudmmsmemawmw
plat or survey.

STATE OF Wagshington )
¥ss
COUNTYOF  Yaldma )

and Patricia G.
1 cestify that I know or have satisfactory evidence that Danny O. Bowers

nd salg 's) acknowiedged that
Bowers, isfate the perscn(s) who appeared before me, a m(ﬁ{aeandvolu hat

_ ‘ Chrlstiaw
,  Residing at: pst
.f State of Washingron : w‘"’m&s‘ 1/ 7/ ’;
MICHAEL L CHRISTIANSON §

: MY COMMISSION EXPIRES
n__ Jerwary 07, 2016

Page20f3 LPS 3005

_ Yakima County Auditor File # 7859313 Page 2 of 3
Yakima County Auditor fFile # 7860152 Page 3 of 4




CITY OF SEALH
APPLICATION FOR ZONING CODE -AMENDMENT

Date Submitted/Received by
Non-Refundable Application Fee
. ‘m ' ‘ [N [
Site Plan (Six (675 copies) 1& 1 “_"’
Vicinity Site Map with North Arrow

S st Adj t ] ty S ('. om
%&%ﬁ&t&mh@ befor thé\apphdation
is decepted by City. ' . :

1. TYPE QOF 20NING CODE AMENDMENT
Rezone: Z Other: '

A. Tf requested rezome, what is the original zoning and requested
' zoning (i.e.'R-1 to R-25

£ 4o 8D

Cmp::ehensive}?lannesig:aﬁ.on;: OALARIK  ANMNS e-

B. If amendment to zoniti;g:code, vwhat is the proposed amendmsnt
(please attach amendment to application).

2 wmeor a5 " IplKelten Conedvugkien dne.
ADDRESS OF APPLICANT: .0 e 290 |

4 é/ﬂf———/
. . A :
T FHONE: WK (97-3308  mE 1587 -330!
Cen 445-0133

3. NAME OF LEAGAL, PROPERTY OWNER: '_QQ.{\ L. ~Torreigen
gnlgxgsigferent from applicant) . '




AL =
(hg%‘ £ M&h
ture
Ter o [y37)- 330" ok (0477330
4. Yakima Comt)%essorss Office Parcel No. for Property(s) |R1426 -33099 ~+ |

O.

Legal Description of property: ___QQ__M’_M#

4. Summary of proposed rezone or zoning code amendment.

-~




CITY OF SELAH

PLANNING DEPARTMENT
113 WEST NACHES AVENUE
SELAH, WA 98942
PHONE: (500) 608-7365 FAX (500)698-7372

ENVIRONMENTAL CHECKLIST

The State Environmental Policy Act (SEPA), Chapter 43.21C RCW, requires all governmental agencies to consider the eavironmental
impacts of a proposal before making decisions. Anmvimnmentalimpactsmmm(EIS)mnstbeprepmedﬁ:raﬂpmposnlsvmh
pmbablesigniﬁeantadvemeﬁnpactsontlmqualityoﬁhcenvimnment Thcmoseofthischecldististopmvideinfomaﬁontohelp-
youandtheagencyidenﬁfyimpactsﬁomyourproposal(andtoreduceoravoidimpactsﬁomﬂ:eproposal if it can be donc) and to
help the agency decide whether an EIS is required.

This environmental checklist asks you to describe some basic information about your proposal. Government agencies use this
checklist to deﬁerminewhethertheenvkomnenﬁimpacﬁsofyompmposalmsigﬁﬁmt, requiring preparation of an EIS. Answer
the questions briefly, with the most precise information known, or give the best description you can. '

Youmnstamwenchquaﬁonaccmatelyandmﬁxﬁy,mmebestofyomknowledge. In most cases, you should be able to answer
thcqlwsﬁonsﬁomyomownobservaﬁonsorprojectplanswﬂhomthemedtolﬁmm If you really do not know the answer, or if
a_qugsﬁundoesmtapplytoyompmposal,wﬁte“donotknow" or "does not apply”. Complete answess to the questions now may
avoid unnecessary delays later.

Somquwﬁmaskabmﬁmvmmmﬂregdaﬁmmchmmmmmmwdmﬁon& Answer these questions if
you can. Ifyouhaveproblems,ﬂzeguvmmtalagmcimmassistyou.

Thechecklistqustionsapplytoallpartsofyompmposal,evmifyouphntodoﬂmnova‘apaiodofﬁmeorondiﬁetentpmclsof
land, mmymmmmmmmmmmmmmm The agency to which you
snbmitdﬁsabeddist;mayaskywmexpkinyowmmpoﬁdeaddiﬁmdmﬁ,maﬁmmmblymlawdmdamhgifmm
may be significant adverse impacts. :

Complete this checklist for nonproject proposals, even though questions may be answered "does not apply”. IN ADDITION, complete
the SUPPLEMENTAL SHEET FOR NONPROJECT ACTIONS (part D).

For nonproject ections, the references in the checklist to the words "project applicant,” and “property of site” should be read as.
"proposal,” "proposer,” and "affected geographic area,” respectively. :

© 1 Nameofproposed project, i appticsbie: N3 QA1 Q) V' @ eshoves

2. Nameofapplloant: Vgr¥ehson Comsrydtion

z: ;d;@aéﬁmonegnflé: ‘sgn:lhg%an&nﬁcaﬁlfésg 9 Box QOA S e\ oM Wa

5. Agency requiring checklist: CITY OF SELAH

6. Proposed timing or schedule (including phasing, if applicable): Qs{;Q




10.

11.

12.

Do yon have any plans for future addit!t;ns, expansion, or further activity related to or connected with this proposal? If

yes,apliin. 4@ Lot Plawned deve\opment

Llstuymﬁmmmulmfomnﬂmyoglmmammmmmﬂweiwwmbepmpmmmm
thispropesal. \)ONIQ

Do you know whether applications are pending for governmental appraovals or other proposals directly affecting the
property covered by your proposal? I yes, explain. \i b\Q m\oue

List any government approvals or permits that will be needed for your proposal, if known. 30';6‘”%* BWA.”LC

G NN tete deseription of your proposs, inclading the proposed uses and the size of the project and site. There

are several questions later in this cheeklist that ask you to describe certain u&ects of your pram\. You do not need to
repeat answers on ﬂ&pggf. Mg Creode @ 'q% Lot Nanxed Oeselngment Ouk of

o ocre ~'d Qropert
Location of the proposal. Give sufficient information for a person to understand the precise location of your proposed
project, including a street address, if any, and section, township, and range, if known. If a proposal would occur over a
range of area, provide the range or boundaries of the site(s). Provide a legal description, site plan, vicinity wap, and
topographic map, if reasonably available. While you should submit any plans requived by the agency, you are not
required to duplicate maps or detailed plans sab with any permit applications related to this checklist.
20N Goodlewder

13.  Taxation parcelaumbers(): yzy3$ -330a00 (1B 14aS~3303 0
TO BE COMPLETED +° EVALUATION FOR AGENCY USE
ONLY

/7. Environmental Elements

.Eorth

b.

General description of the site (circle one): Flat, rolling, hilly, steep slopes, mowntainous, other . .
\eN SoX  odooul Rolling
What is the steepest stope on the site (approximate percent slope)? q o /o

.

What general types of soils are found on the site (for example, clay, sand, gravel, peat, muck)? If you know the
classification of agriculturs! soils, specify them and note any prime farmland. Q\&S \oose % OQSD!\ \

m&aemhmhﬁmﬁmwmﬁwmmmmmmﬂmdmu,me

Describe the ps'(pose, e, and approximate quantifies of an filing or grading proposed. Indicate source of fill
\QW-\ '\\A\ %WNAO\“ on §.t\\ (o é“ €\ oN ﬁ@&e
Could erosfon occur s a result of clearing, construction, or use? If so, generally describe. L) 's)

Aboutwhatpereentofﬂnedtewmhewva’edwithimpﬂommrfamaﬂerprojectmsh’ucﬁon(forexample,asphalt
or buildings)? 500/0 ’

Proposed measures to reduce or control erosion, or other impacts to the earth, fany: <- ¢ 'Qealces and

WoMles Placed O\t‘cork‘us\x’

What types of emissions to the air would result from the proposal (Le., dust, automobile, odors, industrial wood smoke)

during construction and when the project is completed? If any, geuerally describe and give approximate quantities if
lmown. Qusie, Do Mo e - OPoY YieS  UNkNowD

Are there any off-site sources of emmon‘s or odor that may affect your proposal? If so, generally describe.

\Jone



3. Water

4. Plants

Proposed measures to reduce or control emissions or other impacts to air, if any:

Surface:

1) Is there any surface water body on or in the immediate vicinity of the site (ncluding year-ronn;i and seasonal
streams, saltwater, lakes, ponds, wetlands)? If yes, describe type and provide names. If appropriate, state what
stream or river it flows into. \3 ONQ .

2) 'Will the profect require any work over, in, or adjacent to (within 200 feet) the described waters? If yes, please
describe and attach available plans. Vo

3) Estimate the amount of fill and dredge material that would be placed in or removed from surface water or
wetlands and indicate the area of the site that would be affected. Indicate the source of fill material. \ Y012

4) Wﬂ&epmoalmdmmﬁwm&wﬁhﬂmﬂswﬂv&dm?&wmaﬂdmlpﬁmpmm
approximate quantities if kmown. N O

5) Does the propesal ie within a 100-year floodplain? I so, note Jocation 0 the site plan. N

6) Does the proposal involve any discharges of waste materials to'surface waters? If so, describe the type of waste
and anticipated volume of discharge. NON e

Ground:

1) Will groundwater be withdrawn, or will water be discharged to groundwater? Give general description,
purpose, and approximate quentities if lwown. \)o

2) Describe waste material that will be discharged into the ground from septic tanks or other sources, if any (for
example: Domestic sewage, industris), containing the following chemicals...; agricaltural; ete.). Describe the
general size of the system, the nmhberofsnchsystems,thenumberofhousutobeserved(ﬁappﬂeable),orthe
pumber of animals or humans thesystem(s)mexpeetedwmve. Nm@ .

1

Water Runoff (including storm water): -

1) Describe the source of ranoff (including storm water) and method of collection and disposal, if any (including
quantities, if kmown). Where will this water Wil this water flow othe:mm‘! s0, describe,
o

(o woder Wil Fiow wye Codas AL
2) Could waste materials enter ground or surface waters? I so, generally m& ARG L ‘- s

Propases] measures to reduce or control ;url'ace, ground, and runoff water impacts, if any: G toé‘*

NA |
e%‘s LEC.‘(QI\- Ceu\";\ Nmeukv QO\C:\Y\\: es ’

Check or circle types of vegetation found on the site:

__ deciduous trees: alder, maple, aspen other
__evergreen tree: fir, cedar, pine, other:



5. Animals

C.

4

shrubs

grass

— pasture -

__ ¢crop or grain !

__ wet soil plants; cattail, buttercup, bulrush, skunk cabbage, other
__water plants: water Iily, celgrass, milfoil; other

_ other types of vegetation

What kind of and smount of vegetation will be removed or altered? \Qc W\OS\'\s %(05 owd Swrds
List threatened or endangered species known to be on or near the site. Nowe Kalown

Proposedhndscaping,useofnaﬂvephnh,orothermeasummpreserveorenhancevegetaﬁononthesite.ifany:

\ondscaped 330&63 A opeen telk oxens

Circle any birds and animals, which have been observed on or near the gite or are known to be on or near the site:

Bird: hawk, hmn,eagle,songblrds,. So, s

Mammals: deer, bear, elk, beaver, other: e ng'\

Fish: bass, salman, trout, herring, shellfish, other:

List any threatened or endangered species known to be on or pear thesite. W) OWR K nowa
!sthesitepartofamip‘aﬁonroute?lfsﬂ,explaln. NO

Proposed measures to preserve or enhance wildlife, if any: I\ ONQ@

. Energy snd Natural Besourees

7. Environmental Health

‘What kinds of energy (electric, natural gas, ofl, wood stove, solar) will be used to meet the completed project's energy
needs? Describe whether it will be used for heating, manufacturing, ete.  @\eCgac: + NoXruro\ Gas

eodr
Wond your Sﬁ;}a@a"fi& G Notential use of solar energy by adjacent properties? If so, generally describe. KNG

What kind ofenergyeonservaﬁonfturesareindndedinﬂ:ephnsofthispmposal?ljstotherpmpoudmslmsm

reduce or control energy impacts, f any. \\igWnef \N&J\o&'\\ 00&“'\:\5 Comp\iapce
;w:% o\ %se R S

Are there any environmental health hazards, including exposure to toxic chemicals, risk of fire and explosion, spill, or
hazardons waste, that could occur ss a result of the proposal? If so, describe. \QONQ
1) Describe special emergency services that might be required. \IOMQ

2) PmpmmmmumreduucrmmmwmﬂMiimy: Uwe

Noise

1) What types of noise exist in the area which may affect your project (for example: traffic, equipment,

e Some Tufic ansd Notna)  Vivieg Wovee



2) What types and levels of noise would be created by or associated with the project on a short-term or a long-

PN term basis (for example: traffic, construction, operatiop, other)? Indicate what hours noise would come from
- et O o uchiod. 100:3e TTRM Ao Som  Monded - §¢
ONDY(UCKT P& e AL

Nosom:m\ \no\\e‘e\\o\ N\O\se

3) Proposed measures to reduce or control noise impacts, if any: \30“3

8. Land and Shoreline Use

2 ‘What is the current use of the site and adjacent properties? Q.'a z Q_.. A

b. Has the site been used for agriculture? If so, deseribe. \IO
c Deseribe any structures on the site. A‘ e{\S\\-\ ,\\3.'\,,0\15?
d Wil any structures be demolished? If so, what? \yes

e Whatis the current zoning classification of thesite? @ Y my\W' Lol 9

f What is the current comprehensive plan designation of the site? Q_}

g If applicahle, what is the current shoreline master Rrogram designation of the site? \)H\

b. Has any part of the site been classifled as an “environmentally sensitive® area? If so specity. WONG
i. Approximately how many people would reside or work in the completed project? {SQ Yo 200
j- Approximately how may people would the completed project displace? NNawi@

k Proposed measures to svoid or reduce di:s;ilacement impacts, if any: NO Ne
L Proposed measures to ensure the proposal is compatible with existing and projected land uses and plans, if any:
Compayitte Losger 0us Wing Yok molch  existing
9. Housing Serpthures :
a Approximately how many units would be provided, if any? Indicate whether high, middle, or low-income housing.
miAN\E WNCome \nOVE B9 .
b. Approximately how many units, if any, mnldhe eliminated? M;aﬁe whether high, middle, or low-income housing.
oNe
c. Proposed measures to reduce or control housing impacts, if any: )
' Nowe
10. Aesthetics
a. ‘What is the tallest height of any proposéd structure(s), not including antennas; what is the principal exterior bullding
material(s) propused? 3 Vet Yo\ Srowdad wood Sidiyg
b. What views In the immediate vicinity wonld be altered or obstructed? WG
c. Proposed measures to reduce or control aesthetic impacts, if any:

Qoality Conrald  degiebic Woves
mll.ughundclm

a. What type of light or glare will the proposal produce? What time of day wonld it mainly occur? Nowe
b. Could light or glare from the finished project be a safety hazard or interfere with views? \ O



~c Whst existing off-site sources of light or glare may affect your proposal? ol
d. Proposed measures to reduce or control light and glire impacts, if sny: NONQ

12, Recreation
a. What designated and informal recreational opportunities are in the immediate vicinity? \)ONG
b. Would the proposed project displace amy existing recreational uses? I 0, describe. WO
c. Wmnmmtordnuorwnhllmsc&mmﬂmhﬂn&ngmomortnnitieltabepmvidedbyﬂle
project or applicant, if any: \ oo
13. Historic and Cultural Preservation

a. Are there any places or objects listed on, or proposed for, national, state, or local preservation registers known to be on
the site? If so, generally describe.  2Jpy39

b. Generally describe any landmarks or evidence of historic, archaeological, scientific, or cultural importance kmown to be
on or next to the site. WQ- .

c. Proposed measurers to reduce or control impacts, if any: M one

14. Transportation
a Idenﬁfypnbﬁcstreetsandhlghwaysw!&éhedte,andduﬁibepmpmdmn&emmsymsnow
onsite plans, ifany. (S cod\andor:

b. Is site currently servedSy public transit? If not, what is the approximate distance to the nearest transit stop? A3 @
c. How man}) ga}kgg:‘pam woul{the emﬁplemd project bave? How many would the project eliminate? q per v A Y
Noe e\‘t XS Y A Qa :
d. Will the proposa) require any Dew Foads or siveets, or improvements to existing roads or streets, not including
driveways?. K so, generullydescr!be(indm&ewhemrpubim or private). \JO
e Will the project use (or ocour in the immediate vicinity of) water, rail, or air transportation? If so, generally describe. NO

f How many vehicalar trips per day would be gencrated by the eomi:!eted pcr&ect’l If known, indicate when peak
volumes would cecur. ‘{"B%Q Qeol \o\umes e‘?@c‘cﬁé \ns\ w';. A3 M GNA
mefobes W2 & i
g Proposed uce ar transportation impaets, if any: Note
15. Public Services

a Would the project result in an increased need ublic ces (for example: fire protection, police pmtectio'n. health

care, schools, other)? If so, generafly ,escribe. es \\KQ\QO\'\OQ‘SC\AUO\s ed.,
e Propmdmeasurestoredueeoreonn'oldlrectimpactsonpnbncserviees,ifany. \\)O\@

/7 N16. Utllities

a Circle utilities currently available at the slte:@g&al gas, water, refuse service, telephone, sanitary sewer,?.

septic system, other. TQ.\QQ i Qo.\ﬁ\e

6




CITY OF SEALH
APPLICATION FOR ZONING CODE -AMENDMENT
~ APPLICATION REQUIREMENTS

Date Submitted/Received by
Non-Refundable Application Fee
Site Plan Enﬁi’:to('g) copies) & “.‘q"
Vicinity Site Map with North Arrow

— Ydst o&f Adjacent Property s (From \
ty Wssessoy Offi
*AN appNcatioy requi ts wust Q\comple befory thé, applidation
is decepted by City. . :

1. IYPE OF ZONING CODE AMENDMENT REQUIRED ‘Q

Rezone: AV

Oth
A. If requested rezone, what is tthriginal zoning and requested
zoning (i.e. R-1 to R-25
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ADDENDUM:

This Agreement is made on the date set forth below and mo
agreement or is an additiongl agreement to the original Purchase and Sale Agreement or

). and was made by
and between Dan Bowers and Carl L. Torkelson, President, Torkelso
ify the previous

This agreement of the parties is modified/changed or added to, including any changes
in price, as follows:

1. |, Dan Bower, authorize Carl Torkelson as President, of Torkelson Construction,
Inc. to act on my behalf as the owner of 207 E Goodlander, Selah, WA 98942
(Parcel #181425-33029 & 33030). Thisis solely for obtaining any and all permits

and any and all other documents that may be needed for ‘construction and
development of said property. - .

2. All funding and costs will be the responsibility of Torkelson Construction, Inc.,
with no risk to Dan Bowers.

3. Cash out of property at the price of $420,000.00, will be executed upon
completion of final development phase or sooner if agreed upon by both parties.

Dated: \,)Q\J BYA aQLQ)

AGREED BY:

Carl L, Torkelson, President

/DanBowers ——
Torkelson Construction, Inc. ‘
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Development provisions are subject to the Vested Rights Doctrine under state law and they will
vest at such time where the application is filed with the City, deemed to be complete, and where all
required fees have been paid; 2) Vested permit applications shall be reviewed under the
development regulations in effect on the date when the complete application is filed, including the
provisions of the Planned Development (PD) Zoning District, Chapter 10.24, in effect at the time
the complete application is filed notwithstanding the repeal of Chapter 10.24; and, 3) this provision
for vesting, however, shall not be construed to restrict the City from imposing conditions on permits
pursuant to the State Environmental Policy Act (SEPA), RCW 4321, WAC 197-11, and the City’s
adopted SEPA provisions.

Sectiond.  Effective Date. This ordinance shall be published in the official newspaper
of the City and shall take effect and be in full force five (5) days after the date of publication.

Section5.  Severability. If any section, sentence, clause or phrase of this Ordinance is
held to be invalid or unconstitutional by a court of competent jurisdiction, such invalidity or
unconstitutionality shall not affect the validity of constitutionality of any other section, clause or
phrase of this Ordinance.

ORDAINED this 26™ day of May, 2015.

John Gawlik, Mayor

ATTEST:

Dale E. Novobielski, Clerk Treasurer

APPROVED AS TO FORM:

Robert F. Noe, City Attorney
ORDINANCE NO.

Celilif ”ﬁl“f



challenge, objection, contention, and even litigation;

WHEREAS, there is often no clear direction within the provisions of Chapter 10.24 to
guide resolution of issues related to development proposals processed under its provisions;

WHEREAS, as a result, the City Council wishes to now repeal the existing Chapter
10.24 and wishes to re-draft the provisions to provide clearer direction to both to developers
proposing projects under the City’s Planned Development chapter and to interested residents and
others so as to alleviate the possibility for contention and challenge relatmg to the project

proposedunderanewchapter

WHEREAS, the City Council recognizes that its zoning code cannot be left without a
chapter addressing Planned Development for long and, therefore, the City Council wishes to
direct that a work program be established by the Mayor and City Staff to expeditiously address a
new Chapter to the Selah Municipal Code addressing Planned Development and that the City
Staff work through the Planning Commission to undertake the necessary analysis and public
processes to recommend a new Chapter to the City Council for its consideration within 90 days
of this effective date of this ordinance;

WHEREAS, the City acknowledges that development proposals may legally vest prior to
the effective date of this ordinance, that this ordinance shall have no effect on such vested
development applications, and that those applications will be processed according to the
ordinances in effect at the time of vesting. This is in accordance with the Vested Rights Doctrine
in the State of Washington which "refers generally to the notion that a land use application, under
the proper conditions, will be considered only under the land use statutes and ordinances in effect
at the time of the application's submission." Noble Manor v. Pierce County, 133 Wn.2d 269, 275

(1997);

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF SELAH,
WASHINGTON, DOES ORDAIN as follows:

Section1.  Selah Municipal Code Chapter 10.24, “Planned Development (PD)
Zoning District” repealed.

Chapter 10.24 of the Selah Municipal Code is hereby repealed in its entirety and shall no
longer have any force or effect after the effective date of this Ordinance.

Section 2. Work Program. The Mayor is authorized to allocate the necessary
resources and staff time to establish a work program addressing issues related to the Planned
Development within the City of Selah and to develop through the Planning Commission and its
public hearing and input processes appropriate proposals for a new Chapter to the Selah Municipal
Code addressing Planned Development and other associated development regulations, as may be
necessary.

Section3.  Vesting. 1) Applications for permits under the City’s Planned
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ORDINANCE NO.

AN ORDINANCE REPEALING CHAPTER 10.24, TO THE SELAH
MUNICIPAL CODE, “PLANNED DEVELOPMENT (PD) ZONING
N DISTRICT”; DIRECTING A WORK PROGRAM; ADDRESSING
VESTING; ESTABLISHING AN EFFECTIVE DATE; AND, PROVIDING
FOR SEVERABILITY

WHEREAS, the City of Selah previously adopted Ordinance No. 1634 (2004) and
subsequently amended that Ordinance by Ordinance No. 1779 (2009), which is codified as
Chapter 10.24, Planned Development (PD) Zoning District, to the Selah Municipal Code;

WHEREAS, Chapter 10.24 was adopted for the purposes set forth within its own
provisions. Section 10.24.010 provides as follows:

10.24.010 - Purpose.

A planned development zone approved in accordance with this chapter shall be a
separate zoning district. Regardless of underlying zoning requirements, a planned
development zone may permit all proposed uses and developments that can shown

N to be in conformance with the policies of the comprehensive plan. A planned
development zone may be permitted at any location subject to the provisions of
this chapter. Approval of a planned development zone shall modify and supersede
all regulations of the underlying zoning district. An applicant may also file a
subdivision or binding site plan application which, if filed, may be processed
concurrently with the planned development zone application.

The purpose of this chapter, providing for the establishment of a planned
development zone, is to allow new development that is consistent with the
comprehensive plan but that would not be readily permitted in other zoning
districts due to limitations in dimensional standards, permitted uses, or accessory
uses. In addition, planned development zones may:

1) Encourage flexibility in design and development that are architecturally
and environmentally innovative, that will encourage a more creative approach in
the development of land, and which will result in 2 more efficient, aesthetic and
desirable utilization of the land than is possible through strict application of
standard zoning and subdivision controls; provided, that subdivision controls are
appligable to planned development zoning only when a planned development zone
application is combined with a proposal to divide land into lots.

WHEREAS, over the years development proposals have been processed under the
~ provisions of Chapter 10.24 and those development proposals have often been met with



Petition to deny Whispering Views Estates

Petition summary and The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Geodlander Road.
background The short plat created eight approximately one half acre lots. The variance that was granted is for a 25' easement for
utilities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.

Action petitioned for We, the undersigned, are concerned citizens who urge our leaders to act now to now to deny the proposed rezone from

R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, thatwas
granted a private road to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do
not approximate the surrounding neighborhoods in design or density.
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Petition to deny Whispering Views Estates

Petition summary and
background

The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road.
The short plat created eight approximately one half acre lots. The variance that was granted is for a 25' easement for
utilities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.

Action petitioned for \év: tt:: ‘l;nt:‘eer:llg)r;:,l e concerned citizens who urge our leaders to act now to now to deny the proposed rezone from
e e e
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Petition to deny Whispering Views Estates

Petifon sumimary and The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road.

background The short plat created eight approximately one half acre lots. The variance that was granted is for a 25’ easement for
utilities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.

Action petitioned for We, the undersigned, are concerned citizens who urge our leaders to act now to now to deny the proposed rezone from

R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, thatwas
granted a private road to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do
not approximate the surrounding neighborhoods in design or density.

C

Printed Name Signature | address Comment Date
A Wik | SA Feb, BR N /). S y-07-/5
Cor\a Vo 1% geodlodls ande fo7-1%

Augn ool M 201 wige Becs (O i -a7-15

22;" Kegns I Joit Porars BL Yoz
Bengums il g /7 colhws 2D G-07-15
Seghon Movery, Z (VR e RD W -7-/g]
.ﬁ_&fﬁw__éu.—é“f AV TIN T idia v-92]

Aohlo, figrbor %ﬁ% e it B AP/ kil
| Laky Bleoe WML 117 S 20 d St Selan | winde on Sdatn 4515
Cny\m, Sulper UU“M:J Q/bﬁf'\' bouSQmJgrsSo/(rh N



Petition to deny Whispering Viéws Estates

Petition summary The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road. The short plat

and background

from further division of parcels.

Action petitioned
for

created eight approximately one haif acre lots. The variance that was granted is for a 25’ easement for utilities and a 2.0' private road to
serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots. We belleve this action restricts the property

We, the undersigned, are concemned citizens who urge our leaders to act now to now to deny the proposed rezone from
R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, that was granted a private road

to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do not approximate the surrounding
neighborhoods in design or density.
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Petition to deny Whispering Views Estates

Petition summary and The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road.
background The short plat created eight approximately one half acre lots. The variance that was granted is for a 25' easement for
utilities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.
Actlon petitioned for We, the undersigned, are concerned citizens who urge our leaders to act now to now to deny the proposed rezone from
R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, that was
granted a private road to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do
not approximate the surrounding neighborhoods in design or density.
Printed Name Signature Address Comment Date
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Petition to deny Whispering Views Estates

Petition summary and The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road.

background The short plat created eight approximately one half acre lots. The variance that was granted is for a 25' easement for
utilities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.

Action petitioned for We, the undersigned, are concemned citizens who urge our leaders to act now to now to deny the proposed rezone from

R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, that was
granted a private road to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do
not approximate the surrounding neighborhoods in design or density.

Printed Na:me | Signature, Address Comment Date
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Petition to deny Whispering Views Estates

Petition summary and The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road.
background The short plat created eight approximately one half acre lots. The variance that was granted is for a 25’ easement for
utilities and a 20' private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.
Action petitioned for We, the undersigned, are concerned citizens who urge our leaders to act now to now to deny the proposed rezone from
R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, that was
granted a private road to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do
not approximate the surrounding neighborhoods in design or density.
Printed Name Signature Address Comment Date
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Petition to deny Whispering Views Estates

Petition summary and The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road.
background The short plat created eight approximately one half acre lots. The variance that was granted is for a 25' easement for
utilities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.

We believe this action restricts the property from further division of parcels.
We, the undersigned, are concerned citizens who urge our leaders to act now to now to deny the proposed rezone from

R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, that was
granted a private road to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do

not approximate the surrounding neighborhoods in design or density.

Actlon petitioned for

Printed Name Signature Address Comment Date
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Petition to deny Whispering Views Estates

Petition summary and The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road.

background The short plat created eight approximately one half acre lots. The variance that was granted is for a 25’ easement for
utilities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.

Action petitioned for We, the undersigned, are concemed citizens who urge our leaders to act now to now to deny the proposed rezone from

R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, that was
granted a private road to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do
not approximate the surrounding neighborhoods in design or density.
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Petition to deny Whispering Views Estates

R-2 to Planned Development (PD) proposed by Carl Torkelson on the property a
granted a private road to serve a single duplex on each of eight parcels. The proposed develo

not approximate the surrounding neighborhoods in design or density.

Petition summary and The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road.

background The short plat created eight approximately one half acre lots. The variance that was granted is for a 25' easement for
utilities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.

Action petitioned for We, the undersigned, are concemed citizens who urge our leaders to act now to now to deny the proposed rezone from
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Petition to deny Whispering Views Estates

Petition summary The Selah City Councll granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road. The short plat
created eight approximately one half acre lots. The variance that was granted is for a 25’ easement for utilities and a 20‘ private road to
serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots. We believe this action restricts the property

and background

Action petitioned
for

Printed Name

from further division of parcels.

We, the undersigned, are concerned citizens who urge our leaders to act now to now to deny the proposed rezone from

R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, that was granted a private road
to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do not approximate the surrounding

neighborhoods in design or density.
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Petition to deny Whispering Views Estates
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Petition summary and The Selah City Councll granted Dan Bowers a variance and & short plat to property located at 207 E Goodlander Road.
background The short plat created eight approximately one half acre lots. The variance that was granted is for a 25' easement for
utilities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.
Action petitioned for We, the undersigned, are concerned cltizens who urge our leaders to act now to now to deny the proposed rezone from
R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, that was
granted a private road to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do
not approximate the surrounding neighborhoods in design or density.
Printed Name Signature Address Comment Date
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Petition to deny Whispering Views Estates

Petition summary and The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road.

background The short plat created eight approximately one half acre lots. The variance that was granted Is for a 25' easement for
utilities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.

Action.petitioned for We, the undersigned, are concerned citizens who urge our leaders to act now to now to deny the proposed rezone from
R-2 to Planned Development (PD) proposed by Carl Torkeison on the property at 207 E Goodlander Road, that was
granted a private road to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do
not approximate the surrounding neighborhoods in design or density.

Printed Name Signature Address . Comment Date
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Petition to deny Whispering Views Estates

Petition summary and The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road.

background The short plat created eight approximately one half acre lots. The variance that was granted is for a 25' easement for
utilities and a 20 private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.

Action petitioned for We, the undersigned, are concerned citizens who urge our leaders to act now to now to deny the proposed rezone from
R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, that was
granted a private road to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do
not approximate the surrounding neighborhoods in design or density.

Printed Name Signature T\ Address Comment Date
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Petition to deny Whispering Views Estates

Petition summary and The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road.
background The short plat created eight approximately one half acre lots. The variance that was granted is for a 25' easement for
utilities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.
Action petitioned for We, the undersigned, are concerned citizens who urge our leaders to act now to now to deny the proposed rezone from
R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, that was
granted a private road to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do
not approximate the surrounding neighborhaods in design or density.
Printed Name Signature | Address Comment Date
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Petition to deny Whispering Views Estates

Petition summary and The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road.
background The short plat created eight approximately one half acre lots. The variance that was granted |s for a 25' easement for
utilities and a 20’ private road to serve these lots. Under the short piat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.

Action petitioned for We, the undersigned, are concerned citizens who urge our leaders to act now to now to deny the proposed rezone from

R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, that was
granted a private road to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do
not approximate the surrounding neighborhcods in design or density.

Printed Name ] s’il_gnature Address Comment Date
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Petition to deny Whispering Views Estates

Petition summary and
background

The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road.
The short plat created eight approximately one half acre lots. The variance that was granted is for a 25' easement for
utilities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.

Action petitioned for

We, the undersigned, are concerned citizens who urge our leaders to act now to now to deny the proposed rezone from
R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, that was
granted a private road to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do
not approximate the surrounding neighborhoods in design or density.

Printed Name

Signature

Address

Comment
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Petition to deny Whispering Views Estates

Petition summary and The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road.
background The short plat created eight approximately one half acre lots. The varlance that was granted is for a 25' easement for
utllities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.
Action petitioned for We, the undersigned, are concerned citizens who urge our leaders to act now to now to deny the proposed rezone from
R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, thatwas
granted a private road to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do
not approximate the surrounding neighborhoods in design or density.
Printed Name Signature Address Comment Date
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Petition to deny Whispering Views Estates
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Petition summary and The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road.

background The short plat created eight approximately one haif acre lots. The varlance that was granted Is for a 25’ easement for
utilities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.

Action petitioned for We, the undersigned, are concemed citizens who urge our leaders to act now to now to deny the proposed rezone from
R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, that was
granted a private road to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do
not approximate the surrounding neighborhoods in design or density.

Printed Name Signature Address Comment Date
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Petition to deny Whispering Views Estates

Petition summary and
background

The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road.
The short plat created eight approximately one half acre lots. The variance that was granted is for a 25' easement for
utilities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.

Action petitioned for

We, the undersigned, are concerned citizens who urge our leaders to act now to now to deny the proposed rezone from
R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, that was
granted a private road to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do
not approximate the surrounding neighborhoods in design or density.

Printed Name

Signature Address Comment Date
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Petition to deny Whispering Views Estates

Petition summary and The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road.

background The short plat created eight approximately one haif acre lots. The variance that was granted is for a 25’ easement for
utilities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.

Action petitioned for We, the undersigned, are concerned citizens who urge our leaders to act now to now to deny the proposed rezone from

R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, that was
granted a private road to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do
not approximate the surrounding neighborhoods in design or density.

| ot o,

I laveg R

Reeoe Crenshon

A}

[6( L Inas ,"Y Z

"';/ ’}m,(_)q {‘m#“L

EY

Printed Name Signature Address Comment Date
. . ‘I"rossk"ﬂo) - (5 )y —
| Ovvit fed\ekd Conui0 Blanbtidgr | 117 COllinetd Sy g ) Solad K13 1%
. Ef - T F\}j no?
Jocreased Cr S -
(’&Mnmﬂaﬂﬂﬁ@«_ﬁhzﬁ%lﬂw ‘nre Rl So (nk 2 o\us roade ¥ 2Chode] 413715
M&waﬁﬁ_wm_ : mg |H-11=15
' inergases The Trofic on-g
(Y Lancaclar Sehed Lo | ((\oauases ug_of; )9
Jean I e s 39 (Q,NLJ Vi MW/{,;/ &p15 45T
et H‘A’”‘d (oo Ol) Noedlor Bog Noeldr dov pade 41515
rafFic, ol ool crime
& el oot Dol o | 39 T; bphry Rel bl sy | Jrbbe, sl sl ) ss
Q 3 ‘ nereagted THERY L H :
S&:\?g‘b\}éumﬁe \AL (o o~ Q. acc ey n;&sﬂk‘éﬂ* j 264
' o

™

AN}




Petition to deny Whispering Views Estates

Petition summary and The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road.
background The short plat created eight approximately one half acre lots. The variance that was granted Is for a 25’ easement for
utilities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.
Action petitioned for We, the undersigned, are concerned citizens who urge our leaders to act now to now to deny the proposed rezone from
R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, that was
granted a private road to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do
not approximate the surrounding neighborhoods in design or density.
Printed Name Signature Address _ Comment Date
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Petition to deny Whispering Views Estates

Petition summary and

The Selah City Council granted Dan Bowers a variance and a short plat to pro

perty located at 207 E Goodlander Road.

background The short plat created eight approximately one half acre lots. The variance that was granted is for a 25' easement for
utilities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.

Action petitioned for We, the undersigned, are concerned citizens who urge our leaders to act now to now to deny the proposed rezone from

R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, that was

granted a private road to serve a single duplex on each of eight parcels. The proposed development Is for 48 units that do

not approximate the surrounding neighborhoods in design or density.
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Petition to deny Whispering Views Estates

Petition summary and The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road.

background The short plat created eight approximately one half acre lots. The variance that was granted is for a 25' easement for
utilities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.

Action petitioned for We, the undersigned, are concemed citizens who urge our leaders to act now to now to deny the proposed rezone from

R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, that was
granted a private road to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do
not approximate the surrounding neighborhoods in design or density.

Printed Name

Signature

Address

Comment

Date
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Petition to deny Whispering Views Estates
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Petition summary and The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road.
background The short plat created eight approximately one half acre lots. The variance that was granted is for a 25' easement for
utilities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.
Action petitioned for We, the undersigned, are concerned citizens who urge our leaders to act now to now to deny the proposed rezone from
R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, that was
granted a private road to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do
not approximate the surrounding nelghborhoods in design or density.
Printed Name Signature Address Comment Date
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Petition to deny Whispering Views Estates

Petition summary and

The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road.

not approximate the surrounding neighborhoods in design or density.

background The short plat created eight approximately one half acre lots. The variance that was granted is for a 25' easement for
utilities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.

Action petitioned for We, the undersigned, are concerned citizens who urge our leaders to act now to now to deny the proposed rezone from

R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 € Goodiander Road, that was
granted a private road to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do
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Petition to deny Whispering Views Estates

Petition summary The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road. The short plat

and background

created eight approximately one half acre lots. The variance that was granted is for a 25’ easement for utilities and a 20’ private road to

serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots. We believe this action restricts the property

from further divisi

Actlon petitioned
for

on of parcels.

We, the undersigned, are concerned citizens who urge our leaders to act now to now to deny the proposed rezone from
R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, that was granted a private road

to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do not approximate the surrounding
neighborhoods in design or density.

Printed Name Signature Address Comment Date
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Petition to deny Whispering Views Estates

R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, that was
granted a private road to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do

not approximate the surrounding neighborhoods in design or density.

Petition summary and The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road.

background The short plat created eight approximately one half acre lots. The variance that was granted is for a 25' easement for
utilities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.

Action petitioned for We, the undersigned, are concemed citizens who urge our leaders to act now to now to deny the proposed rezone from
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Petition to deny Whispering Views Estates

Petition summary and The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road.
background The short plat created eight approximately one half acre lots. The variance that was granted is for a 25’ easement for
utilities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.
Actlon petitioned for We, the undersigned, are concerned citizens who urge our leaders to act now to now to deny the proposed rezone from
R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, that was
granted a private road to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do
not approximate the surrounding neighborhoods in design or density.
Printed Name Signature Address Comment Date
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Petition to deny Whispering Views Estates

Petition summary and
background

The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road.
The short plat created eight approximately one haif acre lots. The variance that was granted is for a 25' easement for
utilities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.

Action petitioned for

We, the undersigned, are concerned citizens who urge our leaders to act now to now to deny the proposed rezone from
R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, that was
granted a private road to serve a single duplex on each of eight parceis. The proposed development is for 48 units that do
not approximate the surrounding neighborhoods In design or density.
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Petition to deny Whispering Views Estates

The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Go

odlander Road.

Lol Goodbider £

Petition summary and

background The short plat created eight approximately one half acre lots. The variance that was granted is for a 25’ easement for
utilities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.

Action petitioned for We, the undersigned, are concemed citizens who urge our leaders to act now to now to deny the proposed rezone from
R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, that was
granted a private road to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do
not approximate the surrounding neighborhcods in design or density.

Printed Name Signature Address Comment Date
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Petition to deny Whispering Views Estates

and a short plat to property located at 207 E Goodlander Road.

granted a private road to serve a single duplex on each of eight parcels.
not approximate the surrounding neighborhoods in design or density.

R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodl
The proposed development is for 48 units that do

Petition summary and The Selah City Council granted Dan Bowers a variance
background The short plat created eight approximately one half acre lots. The variance that was granted is for a 25' easement for
utilities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.
Action petitioned for We, the undersigned, are concerned citizens who urge our leaders to act now to now to deny the proposed rezone from
ander Road, that was

Printed Name Signature Address

Comment

Date
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Petition to deny Whispering Views Estates

Petition summary and The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road.
background The short plat created eight approximately one half acre lots. The variance that was granted is for a 25’ easement for
utilities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.
Action petitioned for We, the undersigned, are concerned citizens who urge our leaders to act now to now to deny the proposed rezone from
R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 € Goodlander Road, that was
granted a private road to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do
not approximate the surrounding neighborhcods in design or density.
Printed Name Signature Address ' Comment Date
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Petition to deny Whispering Views Estates

Petition summary and
background

The Selah City Council granted Da
The short plat created eight approximately one half acre lots. The
utilities and a 20’ private road to serve these lots. Under the short p
We believe this action restricts the property from further division of parcels.

n Bowers a variance and a short plat to property located at 207 E Goodlander Road.
variance that was granted is for a 25' easement for

lat, a duplex would be allowed on each of the eight lots.

Action petitioned for

We, the undersigned, are concerned citizens who urge our

R-2 to Planned Development (PD) proposed by Carl Torke
granted a private road to serve a single duplex on each of eig
not approximate the surrounding neighborhoods in design or density.

leaders to act now to now to deny the proposed rezone from

ison on the property at 207 E Geodlander Road, that was
ht parcels. The proposed development is for 48 units that do
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Petition to deny Whispering Views Estates

Petition summary and
background

The Selah City Council granted Dan Bowers a variance

utilities and a 20’ private road to serve these lots. U
We believe this action restricts the property from further division of parcels.

and a short plat to property located at 207 E Goodlander Road.
The short plat created eight approximately one half acre lots. The variance that was granted is for a 25' easement for
nder the short plat, a duplex would be allowed on each of the eight lots.

Action petitioned for

We, the undersign
R-2 to Planned Development (PD) proposed by Carl Torkelson on
granted a private road to serve a single duplex on each of eight parce
not approximate the surrounding neighborhocds in design or density.

ed, are concerned citizens who urge our leaders to act now to now to deny the proposed rezone from
the property at 207 E Goodlander Road, that was
Is. The proposed development is for 48 units that do
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Petition to deny Whispering Views Estates

Petition summary and

The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road.
background

The short plat created eight approximately one half acre lots. The varlance that was granted Is for a 25’ easement for
utilities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.

We, the undersigned, are concerned citizens who urge our leaders to act now to now to deny the proposed rezone from

R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, that was

granted a private road to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do
not approximate the surrounding neighborhoods in design or density.

Action petitioned for

Printed Name Signature Address ) Comment Date
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Petition to deny Whispering Views Estates

Petition summary and The Selah City Council granted Dan Bowers a variance and a short plat to property located at 207 E Goodlander Road.
background The short plat created eight approximately one half acre lots. The variance that was granted is for a 256’ easement for
utilities and a 20’ private road to serve these lots. Under the short plat, a duplex would be allowed on each of the eight lots.
We believe this action restricts the property from further division of parcels.

Action petitioned for We, the undersigned, are concemed citizens who urge our leaders to act now to now to deny the proposed rezone from
R-2 to Planned Development (PD) proposed by Carl Torkelson on the property at 207 E Goodlander Road, that was
granted a private road to serve a single duplex on each of eight parcels. The proposed development is for 48 units that do
not approximate the surrounding neighborhoods in design or density.

Printed Name Signature _ Address Comment Date
Scolt Heney Ind™ ) 506 N [ S 4Y/)s
MMAYM %%A 3 . (Bt S—)—ISQM\ Ylahs
St fellity %ﬁ@’@c\uw 281 Clernang oo 2 el
Locoyn Meoss % Mlo«g DM Spepes A Yl /s
n enshey R0Y spe—qers N7/

AL D Hc){d
Mot Mgl

oLy o sethoco

Y7/is

550 b Lw

W/5/s

meSOun Pekcson Wasrdtan \.M' g 50 Calon Lane ‘{—7,,5
bie ool NEWis

r"}/ S LBhmere >

Nonsehlonnilie M&M v A Wty $8




	2015_08_21_11_37_19
	2015_08_21_14_39_32
	2015_08_21_14_40_48
	2015_08_21_14_43_41
	2015_08_21_14_41_58
	2015_08_21_14_57_14
	2015_08_21_14_58_18
	2015_08_21_14_59_21
	2015_08_21_15_00_36
	2015_08_21_15_10_32
	2015_08_21_15_11_55
	2015_08_21_15_13_22

