


Selah City Council
Regular Meeting
Tuesday, August 25, 2015
6:30pm
City Council Chambers

CITY OF SELAH

115 West Naches Avenue

Selah, Washington 98942

Mayor:
Mayor Pro Tern:
Council Members:

City Administrator:
City Attorney:
Cierk/Treasurer:

John Gawlik
Paul Overby
John Tierney
Dave Smeback

Allen Schmid

Roy Sample
Jane Williams

Laura Ritchie

Don Wayman
Bob Noe

Dale Novobielski

AGENDA

A. Call to Order -Mayor Gawlik

B. Roll Call

C. Pledge of Allegiance

Q. Executive. Session - relocated

1. 30 Minute Session - Potential Litigation RCW 42.30.110 (1) (i)

D. Agenda Changes None

E. Public Appearances/Introductions/Presentations None

P. Getting To Know Our Businesses None

G. Communications

1. Oral

This is a public meeting. Ifyou wish to address the Council conceming any matter that is not on the agenda, you may do so
now. Please come forward to the podium, stating your name for the record. The Mayorreserves the right to place a tinie limit
on each person asking to be heard.

2. Written
Andrew Potter a. Selah Downtown Association Monthly Report

H. Proclamations/Announcements

Mayor Gawlik 1. Proclamation ofKiwanis Day
I. Consent Agenda

All items listed with an asterisk (*) are considered routine by the City Council and will be enacted by one motion, without
discussion. Should any. Council Member'request thatanyItemof theiCoreentAgenda be'Consideredseparately, that ttem will
be removed from the GonsentWg^daand becomea partofthe regularAgenda.

Monica Lake * 1.

DaleN. * 2.

Approval of Minutes: August 11,2015 Council Meeting
Approval ofClaims & Payroll

J. Public Hearings
Andrew Potter 1. Public Hearing to Consider the Resolution Adopting the Selah Transit Development

Plan, including the Annual Report for 2014 ana Six-Year Plan 2015-2020
K. New Business Noire

L. Old Business None



M. Resolutions

Tom Durant 1. Resolution Upholding City Administrator decision approving Class 2 Use for six unit
multiple family dwelling (926.45.15-02)

Andrew Potter 2. Resolution adopting the Selah Transit Development Plan, including the annual report
for 2014 and six-year Plan 2015-2020

Joe Henne 3. Resolution Authorizing the Mayor to sign Amendment #1 to the Professional Service
Agreement with the Yakima Valley Conference of Governments (YVCOG) For
Professional Services to update the City Growth Management Act (GMA)
Comprehensive Plan

Tom Durant 4. Resolution Approving the Preliminary Plat of "Whispering Views Estates"
(912.45.14-02) and Adopting Findings and Conditions of Preliminary Plat Approval

Tom Durant

N. Ordinances

Tom Durant 1. Ordinance Amending Ordinance No. 1634 Zoning Map Amendment No. 914.45.14-
01 Rezone to Planned Development

Dale N. 2. Ordinance Amending the 2015 Budget for the Replacement of Carpet at City Hall.

P. Reports/Announcements

1. Mayor
2. Council Members

3. Departmental
4. Boards

Caprise Groo a. Planning Commission Minutes - August 4, 2015

Q. Executive Session RELOCATED

R. Adjournment

Next Study Session August 25, 2015
Next Regular Meeting August 25, 2015

Each iicm on the Council Agenda is covered by an
Agenda liem Sheet (AIS)

A yellow AIS indicates an action item.













































































































































































































































































Michael R Kenyoii 
Rachel H lurpin 
Ann Marie J . Sold 
John P. Long, Jr. 
Kini .'\dams I'ratt 
Roberl 1\c 
David A l.inehan 
Amy S. Mill 
Charlotte A Archer 

KENYON 
JISENDS 

Hnice I,. Disend 
Dong 1' Mosich 

Of Coiiiisd 

Shelley MlCerslake 
1967-20M 

August 21 ,2015 

Selah City Council 
115W.Naches Ave. 
Selah, WA 98942 

Re; Response to Mark Fickes letter dated August 21 ,2015 

Dear Members of City Council: 

This letter is provided in response to attorney Mark Fickes ' August 2 1 , 2015 letter to the City 
Council arguing that the City Council cannot engage in an executive session at the beginning of 
Its August 25, 2015 council meetmg. Mr. Fickes' argument is without merit. First, it lacks merit 
because it is a misstatement of the law (he has conftised executive sessions with closed sessions) 
and second, because his argument is based on presumptions that are simply incorrect (he 
presumes that the Council will be presented with facts - evidence - during the executive session 
that should only come through an open hearing process and that such facts will constitute ex parte 
communication). The discussions in executive session will be limited to legal advice. 

The purpose of the executive session is to permit the City Attorney to provide legal advice 
to the Council , which is a clearly permissible basis for conducting an executive session under the 
circumstances. Also, the City Attorney will be speaking to the Council in executive session and 
providing advice on another matter unrelated to, and in addition to, anything for which Mr. Fickes 
will be appearing before the Council . 

The Open Public Meeting Act (OPMA) provides at RCW 42.30.110, in relevant part: 

Executive sessions. 

( I ) Nothing contained in this chapter may be construed to prevent 
a governing body from holding an executive session during a 
regular or special meeting: 

. . .(i) To discuss with legal counsel representing the agency matters 
relating to agency enforcement actions, or to discuss with legal 
counsel representing the agency litigation or potential litigation to 
which the agency, the governing body, or a member acting in an 
official capacity is, or is likely to become, a party. 
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when public knowledge regarding the discussion is likely to result 
in an adverse legal or financial consequence to the agency. 

This subsection (l)(i) does not permit a governing body to hold an 
executive session solely because an attorney representing the 
agency is present. For purposes of this subsection (l){i), "potential 
litigation" means matters protected by RPC 1.6 or RCW 
5.60.060(2)(a) concerning: 

(i) Litigation that has been specifically threatened to which the 
agency, the governing body, or a member acting in an official 
capacity is, or is likely to become, a party; 

(ii) Litigation that the agency reasonably believes may be 
commenced by or against the agency, the governing body, or a 
member acting in an official capacity; or 

(iii) Litigation or legal risks of a proposed action or current 
practice that the agency has identified when public discussion 
of the litigation or legal risks is likely to result in an adverse 
legal or financial consequence to the agency. 

Mr. Fickes essentially asserts that the OPMA does not apply to quasi-judicial proceedings 
and, therefore, the provisions for executive session do not apply. His argument confuses closed 
sessions and executive sessions. Attached is an article from MRSC addressing this distinction. 
Technically, under the OPMA, quasi-judicial proceedings can be conducted in closed session (not 
open to the public). But because there are other statutes requiring quasi-judicial land use matters 
be conducted in open public hearings, they are conducted in open public meetings and, as a 
consequence, must comply with OPMA. The O P M A and its provisions would not apply to a 
closed session. 

Very truly yours. 

Attachment as indicated. 



MRSC 
Local Govefnment Success 

What's the Difference Between a Closed Session and an 
Executive Session? 

October25.2012 by |oe Levan (/Home/Stay-lnfornned/MRSC-lnsight.aspx?aid=110) 
Category: Open Public Meet ings Act f/Home/Stay- lnformed/MRSC-lhs ight .aspx?cat lD=103&cat=Qpen Public 
Meetings Act) 

Al though the t e rms "c losed session" and "execut ive session" are used by some to refer to the same th ing, there is a 
signif icant d is t inct ion be tween the t w o types of sessions, and I th ink it's impo r t an t to unders tand tha t d is t inct ion to 
avoid confus ion . 

The t e r m "execut ive session ' is used expl ic i t ly in the Open Public Meet ings Act (OPMA), chapter 4 2 . 3 0 
(http://apps. leg.wa.gov/RCW/default .aspx?c i te=42.30) RCW, to refer to situations in wh ich a govern ing body, as 
part of a regular or special meeting, can m e e t pr ivately dur ing that public mee t i ng to discuss certain topics. RCW 
42.30.110 [http://apps.leg.wa.gov/RCW/default .aspx?cite=42.30.110)(1) sets fo r th the topics that can be discussed 
in execut ive session. If the topic t o be discussed is no t one of those specif ied in RCW 42.30.110 
(http://apps, ieg,wa,gQv/RCW/def^ulta$px?citg=42.30,110)(1), the govern ing body cannot discuss tha t topic in 
execut ive session. 

In contrast, there is a d i f fe rent t ype of mee t i ng set f o r t h under RCW 42 .30 .140 
(http://apps. leg.wa.gov/RCW/default .aspx?c i te=42.30.140) to wh ich "this chapter " (meaning the OPMA) does 
n o f apply. In other words, these types of meet ings - which I refer t o as "c losed sessions" - are expl ic i t ly a l lowed by 
statute to occur w i t h o u t c o m p l y i n g w i th OPMA requi rements , such as public and med ia not ice. A l though there are 
on ly four types of closed sessions descr ibed under RCW 42 .30 .140 (http://apps. leg.wa.gov/RCW/default .aspx? 
c i te=42.30.140) . t w o of these types are fair ly c o m m o n and should be famil iar to m a n y local g o v e r n m e n t e lected 
officials and employees . 

For those local gove rnments that have un ion employees , RCW 42 .30 .140 
(http://apps. leg.wa.gov/RCW/default .aspx?ci te=42.30.140)(4) provides that the requ i rements of the OPMA do no t 
app ly to col lect ive bargaining sessions w i th emp loyee organizat ions. Such sessions in this con tex t include contract 
negot iat ions, grievance meet ings, and discussions relat ing t o the in terpreta t ion or appl icat ion of a labor agreement . 
Addi t iona l ly , the requ i rements of the OPMA do no t app ly to : 

that por t ion of a mee t i ng dur ing which the govern ing body is p lann ing or adopt ing the strategy or pos i t ion to be 
taken by the govern ing body dur ing the course of any col lect ive bargaining, professional negotiat ions, or 
grievance or med ia t ion proceedings, or rev iewing the proposals made in the negot iat ions or proceedings whi le in 
progress. 



Closed sessions are also a l lowed under RCW 42 .30 .140 (http://apps. leg.wa.gov/RCW/default .aspx?ci te=42.30.140) 
(2) for: 

That por t ion of a mee t i ng of a quasi-judicial body wh ich relates to a quasi-judicial ma t te r be tween n a m e d parties 
as dist inguished f r o m a mat te r having general e f fect on the public or on a class or group. 

This provis ion for closed sessions w o u l d app ly typical ly on l y t o deliberations by the hearing body regarding quasi-
judicial mat te rs because m o s t quasi-judicial hearings are, by statute, p u M c hearings. This provis ion w o u l d apply, for 
example , w h e n a c i ty counci l is the body that considers appeals of land use de te rminat ions made by a city's hearing 
examiner and the counci l conducts del iberat ions regarding whe the r t o upho ld or m o d i f y the hearing examiner 's 
decision. 

A l though there is n o t a de f in i t ion of "quasi-judicial" tha t applies in all contexts , guidance is prov ided, fo r example , in 
RCW 42 .36 .010 (http://apps. leg.wa.gov/RCW/default .aspx?cite=42.36.Q101. wh ich def ines quasi-judicial 
proceedings in the land use context , in relevant part, as those that are conduc ted by a decis ion-making body "wh i ch 
de te rm ine the legal rights, duties, or privileges of specific parties in a hearing or other contes ted case proceeding. " I 
th ink RCW 42 .36 .010 (http://apps. [eg.wa.gov/RCW/default .aspx?ci te=42.36.010) is he lp fu l in unders tanding the 
concept of quasi-judicial proceedings m o r e broadly. 

Ano the r s i tuat ion in wh ich closed sessions are a l lowed is in the con tex t of l icensing or pe rm i t t i ng of business and 
professional activit ies. RCW 42 .30 .140 (http://apps.leg.wa.gov/RCW/default .aspx?cite=42.30.1401(1) provides that 
the requ i rements o f the OPMA do no t app ly to : 

proceedings concerned w i t h the f o rma l issuance of an order grant ing, suspending, revoking, or deny ing any 
license, permi t , or cert if icate t o engage in any business, occupat ion, or profession or to any disciplinary 
proceedings invo lv ing a m e m b e r of such business, occupat ion, or profession, or t o receive a license for a sports 
act iv i ty or to operate any mechanica l device or m o t o r vehicle where a license or registration is necessary. 

However , local govern ing bodies are, for the mos t part, n o t likely t o be invo lved w i th such activities. 

RCW 42 .30 .140 (http://apps. leg.wa,gQV/RCW/defaultaspx?citg=42.30.140)(3) describes the remain ing t ype of 
closed session proceeding for which the requ i rements of the OPMA do no t apply. Under RCW 42 .30 .140 
(http://apps. leg.wa.gov/RCW/default .aspx?cite=42.30.140)(3) . a closed session can be held fo r " [m j a t t e r s governed 
by chapter 34 .05 (http://apps. leg.wa.gov/RCW/default .aspx?ci te=34.05) RCW. the Admin is t ra t ive Procedure Act." 
But, because the Admin is t ra t i ve Procedure Act (APA) applies on ly to state agencies and does no t app ly to local 

govern ing bodies (see Riggins v. Housing Auth. of Seattle 
fhttp://courts.nnrsc.org/mc/courts/supreme/087wn2d/087wn2d0097.fitml. 87 Wn .2d 9 7 , 1 0 0 (1976)), a local 
govern ing body w o u l d n o t ho ld a closed session under this provis ion. 

In summary , there are signif icant di f ferences be tween "execut ive sessions" conduc ted under RCW 42.30.110 
(http://apps. leg.wa.gov/RCW/default .aspx?cite=42.30.110) and wha t I refer to as "c losed sessions" under RCW 
42 .30 .140 (http://apps. leg.wa.gov/RCW/default .aspx?cite=42.3Q.14Q). The key d i f ference is that the not ice and 
o ther requi rements of the OPMA do no t apply t o closed sessions conduc ted pursuant RCW 42 .30 .140 
(http://apps. leg.wa.gov/RCW/default .aspx?ci te=42.30.140) . Unders tand ing this d is t inct ion is impo r t an t no t on l y fo r 
local g o v e r n m e n t officials and employees , bu t also for m e m b e r s of the public in order to avoid confus ion, especially 



regarding closed sessions. 

About Joe Levan 
Joe has been a munic ipa l a t to rney for m a n y years, inc luding as an in-house city a t torney , in private practice fo r 
t w o munic ipa l law f i rms through which he prov ided l i t igat ion and a range of other services to several 
Wash ing ton municipal i t ies, and as part of the in-house legal t eam for Sound Transit. Joe supervises the legal 
consul tant staff and oversees the work p rogram for the legal t eam. 
V IEW ALL POSTS BY IQE LEVAN » f/Home/Stay-lnformed/MRSC-lnsight.aspx^aid=110) 

Comments 

0 c o m m e n t s on What's the Di f ference Between a Closed Session and an Executive Session? 

Blog post current ly doesn ' t have any c o m m e n t s . 

© 2015 MRSC of Washington. All rights reserved. PMvacy & Terms ( /ge tdoc/18b60bOa-f09d-4b7a-972f-2fcde5149c02/Pr i vacy-and-
Terms.aspx). 
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